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RESUMO

O conflito armado engajado entre Estados Unidodegahistdo trouxe de volta desafios
enfrentados pelo Direito Internacional Humanitédesde o século 19: o conflito armado
entre estados e atores nao-estatais, o critéricadpl para a qualificacdo como combatente
legitimo e o tratamento a ser conferido aos comibedeilegais que ndo se qualificam para
receber o status de prisioneiro de guerra. As Guydes de Genebra de 1949 estabelecem a
protecdo das vitimas de guerra e categoriza aggakese qualificam para sua protecéo. O
status dos rebeldes, insurgentes, beligerantesymantos de libertacdo nacional e terroristas
foi analisado sob o artigo 4 da Terceira Converdgdsenebra de 1949 e dos Protocolos
Adicionais de 1977. Para estabelecer o status sigsm#icipantes do conflito armado é
necessario determinar a natureza do conflito, com@snacional ou interno, e qual tratado
internacional é aplicado. Rebelido é um desafierimt enfrentado pelos Estados, no qual, o
artigo 3, comum as Convencbes de Genebra, é apliecagsses combatentes ndo tem o
direito de receber o status de prisioneiro de guearlei domestica é usada no caso de
julgamento dos atos cometidos durante as hosté&lado caso de reconhecimento pelo
Estado da insurgéncia e beligerancia, o conflitthgao carater internacional e todo a
normativa de direito internacional humanitario apéica, o status de prisioneiro de pode ser
conferido & esses participantes. No caso do movardm libertacdo nacional, um conflito
armado internacional, as normas humanitarias shcadps e o Protocolo Adicional | de
1977 possui um papel especifico para regular gzsealé conflito, baseado no principio da
auto-determinacdo dos povos. O status de combalkegiteno ou ilegitimo no conflito
armado entre Estados Unidos e Afeganistdo no aastedroristas foi estudado. Apés o 11
de setembro, os Estados Unidos declarou “guerraaconterrorismo’e engajou-se em um
conflito armado contra o Afeganistdo sob o argumeetque esse pais dava suporte aqueles
criminosos e como conseqiéncia negou o statusisien@iro de guerra para os soldados
talibds e membros da Al Qaeda capturados. Na amddisse conflito armado trés situacdes
distintas foram argumentadas: os soldados talé@i®sentavam a autoridade do pais e por
iSso, 0 status de prisioneiro de guerra deveriasithy conferido; os terroristas capturados
durante as hostilidades, se, membros do exérditzh tdeveriam também ter recebido o
status de prisioneiros de guerra, mas julgadossaos crimes terroristas, apesar da relagao
entre AL Qaeda e talibd néo ter ficado clara. Eeraeira situacdo relaciona-se com o0s
terroristas capturados durante as operagdes dasldsstUnidos na “guerra contra o
terrorismo”que ndo podem ser classificadas comdlimarmado, ndo ha que se falar em
status de prisioneiro de guerra uma vez que asaswhumanitarias ndo sédo aplicadas. Foi
concluido que o artigo 4, da Terceira Convencadsdeebra € insuficiente para alcancar
todas as necessidades emergentes dos conflitod@mantemporaneos com a participagédo
de novos atores como os terroristas. Também foerghdo que somente através da
determinacéo do status de prisioneiro de guerreoo®atentes ndo sdo punidos pela mera
participacdo nas hostilidades ativas e recebenmuadectratamento humanistico, baseado em
toda a normativa existente. Para os combatenggsid, incapazes de preencher as condi¢oes
contidas no artigo 4; a Quarta Convencdo de Gerginla ser aplicada, se o critério da
nacionalidade for preenchido, sendo, podem sess aleojulgamento pela participacdo nas
hostilidades e receber a protecdo dada pelos dsatkldireitos humanos.



ABSTRACT

The lllegal Combatants status under the Third Genea Convention of 1949
Erika Louise Bastos Calazans

ABSTRACT

The armed conflict engaged between United StatésAdghanistan brought back challenges
faced by International Humanitarian Law since tB8 dentury: the armed conflicts between
states and non-states actors, the criteria apfbiethe qualification as a lawful combatant
and the treatment to be conferred for illegal cowiizg that does not qualify to receive
prisoner of war status. The Geneva Conventions9dflestablish the protection of war
victims and categorize those who qualify for thgintection. The status of rebels, insurgents,
belligerents, national liberation movements ancbtests were analyzed under article 4 of the
Third Geneva Convention and Additional Protocolsl®77. In order to establish the status
of these participants on the armed conflict is seagy to determinate the very nature of the
conflict, if is an international or internal corfiiand which international treaty is applied.
Rebellion is a internal challenge faced by Statesmhich common Article 3 of Geneva
Conventions applies and theses combatants arentilee of prisoner of war status, the
domestic law is used in case of trial for acts catteah during hostilities; in case of the
recognition by a State of insurgency and belligeyethe conflict gains a international
character and the hole international humanitariammative applies and for this participants
the prisoner of war status can be granted. In cdseational liberation movements, an
international armed conflict, the humanitarian natine is applied and Additional Protocol |
of 1977 has a specific role to regulate this typecanflict based on self-determination
principle. In order to establish terrorists as lawfombatants or illegal combatants in armed
conflict between United States and Afghanistan veéudied. After the September 11, United
States declared “war against terrorism” and engagesgh armed conflict under the argument
that Afghanistan supported those criminals andeatkttie prisoner of war status for Taliban
soldiers and captured al Qaeda members. On thgsanalf this armed conflict it has been
argued three different situations: the Taliban ieofdrepresented the country authority and
for that, the prisoner of war status should havenbgranted; the terrorists captured during
the hostilities, if, members of Taliban army shoalsb receive the prisoner of war status, but
trialed for their terrorists crimes, although tle¢ation between al Qaeda and Taliban was not
clear. And the third situation is related to teists captured during United States operations
on “war against terrorism” which was not an armedflict; in that case, the prisoner of war
could not be granted. It was concluded that &#clof the Third Geneva Convention suffer
from gaps and is insufficient to reach all the eymey necessities from current armed
conflicts, and the participation of new actors sasherrorists. It was observed also that only
through the determination of the prisoner of watist, combatants are not punished for mere
participation in active hostilities and receive @qu&e humanistic treatment, based on the
hole existing normative. To illegal combatants oapable of filling the conditions on article
4; the Fourth Convention applies, if the natiomatititeria is filled, if not, can be target of



trial for the hostilities participation and .recesvonly the protection given by human rights
treaties.

Key-words: Third Geneva Convention of 1949; Additional Piwis of 1977; international
humanitarian law; prisoners of war; lawful combasarlegal combatants.
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1 INTRODUCAO

A presente dissertacdo pretende discutir a situacibca dos combatentes legitimos
e ilegitimos envolvidos nos conflitos armados enpdrtancia da determinacdo do status de
prisioneiro de guerra para garantir a protecéo el@eira Convencdo de Genebra de 1949.
Essa protecdo impede que os combatentes legitiejas gulgados e punidos pela mera
participacdo nas hostilidades. Em contrapartida, combatentes desprivilegiados sao
julgados e punidos pelos atos de beligerancia d¢dasetOs combatentes legitimos sdo
agueles que se enquadram nos critérios do artip Berceira Convencao, ja os ilegitimos
ou desprivilegiados sao incapazes de preenches esgios.

A Quarta Convencédo de Genebra de 1949, relativapal@céo civil nos conflitos
armados, desempenha um papel subsidiario na pootlas®es combatentes ilegitimos, pois
se preencherem o critério da nacionalidade, qya) se ndo forem nacionais do Estado que
0S mantém cativos, serdo protegidos, mas ainda jelggdos. Aos individuos que nao
preenchem nenhum dos critérios, um conjunto liritdd normas é aplicado para garantir
sua protecédo, dentre eles os tratados internasideadireitos humanos. Um dos fatores que
motiva a presente pesquisa é o debate sobre aldide em determinar claramente aqueles
gue se enquadram nos critérios de legitimidade eelas que ndo se enquadram,
demonstrando a importancia da presuncdo do sta&ugrisioneiro de guerra para todos
agueles sujeitos a duvida, nos termos do artigw bedceira Convencdo de Genebra.

Este trabalho divide-se em quatro partes: a prarggiresenta alguns aspectos gerais
sobre a limitacdo dos conflitos armados e o dedeinvento da lei relativa aos prisioneiros
de guerra; a segunda parte expfe a estrutura neamaferente a protecdo dos individuos
envolvidos nos conflitos armados, em especial a€lier Convencdo de Genebra de 1949; a
terceira parte discute a condicdo legal necesparia 0 status de prisioneiro de guerra e a
guarta parte busca analisar os conflitos armadodgietod e do Afeganistdo, dois casos que
contam com a presenca dos Estados Unidos, comraeddivergentes no que se refere a

situacao juridica dos combatentes.
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A primeira parte expbe alguns aspectos gerais otajdo da guerra: desde
motivacdes socioldgicas, econdmicas e politicagatémitacdes legais contidas nos tratados
internacionais, elaborados ao longo da evolucagir@ito dos conflitos armados. As normas
reguladoras da guerra refletem a dicotomia de doagms conflitantes: o principio da
necessidade militar e o principio da humanidade. &emplo € o conflito entre a
necessidade de extrair informacdes sobre o inindge combatentes capturados e a
importancia de garantir um tratamento digno, seratica da tortura. Este capitulo discute o
desenvolvimento daus in belloe doius ad bellume seu reflexo na protecéo dos envolvidos
nos conflitos armados, notadamente, os prisiondieaguerra.

A segunda parte discute o aparato legal respohpaveegular os conflitos armados
e proteger as vitimas da guerra. As ConvencOesdelita de 1949, elaboradas com base na
dura experiéncia vivida na Segunda Guerra Mungad,responsaveis por declarar costumes
consolidados na comunidade internacional e poegesem as vitimas dos conflitos armados.
Os | e Il Protocolos Adicionais de 1977 inspirarsennos diversos conflitos ocorridos no
cenario do pés-guerra e na necessidade de ampliasdnormas contidas nas Convencdes.
Além da estrutura normativa, discute a importadciaus cogeng dos principios que tem o
carater peremptério (o principio da distincdo, dapprcionalidade e o principio da
humanidade) no ambito do direito humanitario.

A terceira parte analisa trés dicotomias essenpatia a determinacdo do status dos
combatentes desprivilegiados ou ilegitimos: a érisa de um conflito armado e as relacdes
de paz; a dicotomia entre os conflitos armadosnatgonais e internos e a condigéo juridica
dos combatentes legitimos e ilegitimos. Para quenaamas humanitarias possam ser
aplicadas ndo ha a necessidade da declaracdo da,guem o0 seu reconhecimento pelos
Estados envolvidos. As normas contidas nas Conesngé Genebra tradicionalmente s&o
aplicadas aos conflitos armados internacionaiseedtis ou mais Estados, mas existem
outras organizacdes participantes desses conflitesambém possuem legitimidade para tal,
como a ONU e os governos ou autoridades legitimas.

Em relacdo aos conflitos armados internos aplica-setigo 3, comum as quatro
Convencgbes de Genebra, e o Il Protocolo Adicioreal1877, contudo, existem certos

conflitos internos que possuem o carater intermadivante, como as guerras de libertacdo
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nacional e as guerras civis em larga escala. Rerastes conflitos sejam internacionalizados
é fundamental definir a gravidade das hostilidades¢ necessario estabelecer se os
combatentes séo: revoltosos, insurgentes, beligeranou guerrilheiros. A revolta trata-se
de uma desordem interna, aplicando-se apenas slalgiyp de cada Estado; para os
insurgentes, devido ao nivel do conflito, aplicamas provisdes relativas aos conflitos
armados internos; com o reconhecimento da beligexamodo o aparato normativo do
direito humanitario atinge o conflito. J& a guéailtrata-se de uma tatica que pode ser
aplicada pelos beligerantes, ou seja, os guemilbesdo beligerantes protegidos pelas quatro
Convencgoes.

A protecdo dos individuos envolvidos nas hostiletad determinada pela condicao
de combatente legitimo ou ilegitimo. Os combateletgisimos sdo aqueles que tém o direito
de participar das hostilidades ativas e possuelnceaclh para matar. Estes combatentes
enquadram-se nas categorias de prisioneiros exsliggiino artigo 4 da Terceira Convencao
de Genebra. Os ilegitimos sao aqueles que naoghre®nos requisitos do paragrafo 2 do
artigo 4 da Terceira Convencéo, quais sejam: sstaum comando responsavel, usar sinais
distintivos fixos, carregar as armas abertamensguar em conformidade com as leis e
costumes de guerra em suas operagdes militares.

No que tange aos conflitos armados do Vietnd e thgakistdo, apresentados e
discutidos na quarta parte, verifica-se os posaimntos divergentes dos Estados Unidos
sobre a condicdo juridica dos combatentes. Na &udor Vietnd, os Estados Unidos
realizaram uma interpretacao liberal do artigo 4rdeceira Convencao, conferindo o status
de prisioneiro de guerra aos guerrilheiros e membnegulares de forcas armadas ou
milicias do Vietna do Norte. Esse pais apoiava veBw de Saigon que entrou em colapso
com o fim da Guerra da Indochina contra a Francarderiu o status de prisioneiro de
guerra aos individuos capturados. Essa atitude mEnoo sua preocupagdo em garantir
legitimidade a esse governo, ja que o Vietnd doteNpossuia a simpatia e apoio da
populacéo civil. Em contrapartida, o governo dotadss Unidos imp6s uma interpretacao
restritiva para os soldados talibds e os membroal d@aeda, negando-lhes o status de
prisioneiro de guerra. Percebe-se no caso do Afst§a dois conflitos distintos: um entre

Estados Unidos e Afeganistdo, com duas forcas asnagjulares, sendo os talibds soldados
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do governade factodo Afeganistdo e a “guerra contra o terror”, detaos Unidos e a al
Qaeda, que na verdade nédo se trata de um confiitada internacional, mas uma operacéo
contra-terrorista, sem limites territoriais.

O estudo do presente tema justifica-se uma vezbgaea compreender o conjunto
normativo referente a protecdo das vitimas dos litmhfarmados internacionais e
internacionalizados; bem como verificar a real agéacia dessas normas diante da
assimetria dos conflitos armados contemporéaneosa Bss0, analisam-se 0s textos
normativos e a jurisprudéncia pertinente, com In@sdoutrina contemporanea, utilizando-se
como exemplos, dois casos envolvendo um mesmo & stach posturas distintas sobre o
status e o tratamento das pessoas envolvidas salsdades.

N&o apenas atores estatais participam dessestesnfirmados, mas também a
prépria populacédo civil, causando desequilibriore@ura da nocédo doutrinéria tradicional
da guerra. Assim, devido a volta da participacaetali desses atores nos conflitos, €
necessario verificar se as normas humanitariase@xés tornaram-se obsoletas e incapazes
de abranger as necessidades trazidas por esteEgppates, ou se ainda conseguem regular
todas as situacfes conflituosas protegendo ademeata os individuos afetados. Através
do estabelecimento do status dos envolvidos noflitosnarmados, a norma humanitaria
adequada de protecdo é aplicada, pois se um indiddconsiderado prisioneiro de guerra
ndo pode ser julgado e condenado pela mera pagéipnas hostilidades. Em contrapartida,
se classificado como civil, ao preencher o critade nacionalidade, recebe a protecéo
contida na Quarta Convencdo de Genebra, garant@@ma ambos 0s casos um tratamento
digno e humano. Contudo, se a condicdo juridicsedesndividuos ndo é estabelecida
contam com garantias limitadas no ambito do dirietiernacional humanitario e as protecées

existentes nos tratados internacionais de dirbiosanos.
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2 ASPECTOS GERAIS DA LIMITACAO DA GUERRA

2.1 A guerra e sua regulamentacéo legal

2.1.1 Aspectos socioldgicos da limitacdo da guerra

A guerra sempre existiu em todas as épocas ezeigiles. Os homens sempre lutaram
entre si impulsionados pela ganancia, 6dio, vingapglitica ou simplesmente pelo desejo
de impor sua vontade soberana (ARON, 1986).

“A guerra € um ato de violéncia através do quaksnooponente é compelido a
realizar nossa vontade” (CLAUSEWITZ, 1979, p.101. partir dessa afirmativa,
compreende-se a guerra como meio de submissdo @maudo inimigo, em busca da
resolucéo violenta de um conflito de interesses.

A teoria de Clausewitz (1979) confere a guerrarater dualista: os Estados possuem
motivacdes, justas ou injustas para lutar; e ogsrmilotados no conflito, também podem ser
justos ou injustos. A idéia das guerras justasjestas surgiu na ldade Média com o
desenvolvimento do cristianismo. j@s ad bellum(fim) significa a justica do guerrear, o
direito de agredir ou de se defender gu® in bello (meio) é a justica no guerrear, o
cumprimento ou a violagdo das normas costumeirpsséivas de combate (WALZER,
2003). E possivel a realizacdo de uma guerra jgsta, qualquer preocupacdo em agir de
modo justo, assim como, & possivel uma guerratajuavada em absoluta conformidade
com as normas.

A dialética de Clausewitz (1979) discute a logieagdierra. Defende a auséncia de
limites, ndo importando as restricbes faticas olaslrs dessa ou daquela sociedade.
Imaginando-se uma guerra sem qualquer influénciafatieres “acidentais”, esta seria
absoluta, sem qualquer restricdo quanto as arniasdeés, os métodos, as taticas adotadas,

as pessoas atacadas ou qualquer outro aspecto.
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Entdo a l6gica da guerra, para Clausewitz (19%8)eser descrita da seguinte forma:
cada adversario forca o outro a agir, gerando w&a eeciproca, numa escalada continua, na
qgual nenhum dos dois lados pode ser culpado, mespnineiro a agir, pois cada ato pode
ser considerado preventivo. A idéia de guerra absdbende para 0 maximo emprego das
forcas em uma escala crescente de brutalidade.

Walzer (2003, p.37) afirma que a légica da guegansiste simplesmente num
impulso constante na direcdo dos limites da mofatealidade se sujeita ao arbitrio humano
e 0 comportamento do individuo, mesmo na gueriafléenciado por argumentos morais
para o estabelecimento de limites (SASSOLI; BOUVIERO03). As pressbes reais no
sentido da intensificagcdo da guerra podem ter urarroa menor grau, conforme as diversas
civilizagdes. No entanto, os limites podem estaprigoria forca dos Estados, no desejo de
dar continuidade a politica dos tempos de paz mepassidade de proteger a existéncia dos
diversos Estados para garantir o funcionament@odadade internacional (ROSAS, 2005).

As condic¢Bes sociais e historicas influenciam argue ndo podem ser ignoradas nem
consideradas acidentais ou exteriores, pois aiprgperra € uma criagdo social e em cada
momento histérico adota uma forma especifica. Tamtsbb este aspecto, ela € limitada,
pois “as pessoas embutiram na propria idéia deg@uesrtas nocdes sobre quem pode lutar,
gue taticas sdo aceitaveis, quando o combate teserd@aterrompido e quais prerrogativas
acompanham a vitéria” (WALZER, 2003, p.38-39).

A possibilidade de sofrer o mesmo tipo de violénerapregada € outro fator
limitador da violéncia, por isso, mesmo que a gudéenha a tendéncia inerente de se
intensificar, também tende a se restringir. A ngidesle da obtencdo do consentimento
social limita as ocasides de guerra, pois quanegiste o consentimento, os atos de forca
praticados pelo Estado perdem toda e qualquefigasitva anterior e passam a ser alvo de
constante condenacdo moral. A opinido publica matiee internacional influencia a
realizac&o e o modo do conflito (SASSOLI; BOUVIERQ3).

O estabelecimento de regras e normas para a candasahostilidades expressa o
interesse dos Estados beligerantes de protegergsrobgetivos politicos, o bem publico e a
humanidade. No entanto, os recentes avancos pslitiecnoldgicos e legais colocaram a

funcdo da guerra como mecanismo para a resolucadaod#itos em uma posicdo
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guestionavel, pois o grau e a forma de limitacaguwkxra podem variar consideravelmente,
dependendo do nivel de desenvolvimento econdmiabtam cultural e dos objetivos
politicos dos beligerantes, que podem leva-lobaugacao total do inimigo por uma minima
vantagem politica.

A guerra € um ato de tirania. A forca é usada edmbmens e por homens, seja como
membros leais ou forcados de Estados e ndo conndduds que escolhem suas proprias
atividades. O extremo da tirania é: “[...] os gasistem a agressao sdo forcados a imitar, e
talvez mesmo a ultrapassar, a brutalidade do agre$$/ALZER, 2003, p.49)

2.1.2 LimitacgOes legais da guerra

Além dos limites de carater historico, moral, potit social, econémico e militar, a
guerra sofre limites contidos nas normas de trataddos costumes praticados na sociedade
internacional. “[...] Os préprios Estados que reamuos pedes da guerra estipulam o carater
moral de sua matanca mutua.” (WALZER,2003, p.68).dtitras palavras, os Estados criam
as leis que irdo regular a guerra, conforme suesssalades.

A teoria da escalada da guerra e a idéia de gabs@uta, admite certos limites, mas
desconsidera a relevancia das limitacbes legaisguerra (CLAUSEWITZ, 1979).
Coadunando com o ceticismo de Clausewitz (1979%tear aqueles que observam certa
discrepancia entre as limitagOes estabelecidagindel regulamentacdo da guerra e a sua
pratica. No entanto, algumas consideracdes devefforseuladas sobre as limitacdes legais
da guerra.

A guerra é uma criagdo social (WALZER, 2003) e camlosofre a limitagdo da
sociedade através das normas sociais. Estas noefftetem o0s aspectos politicos, sociais,
econdmicos, morais e militares; sua aplicacdo tepoder de influenciar e remodelar a
realidade, caracterizando a constante interac&e ast limitacdes legais e as extra-legais

(ROSAS, 2003). Os Estados beligerantes limitameargulsegundo seus diversos objetivos e,
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inquestionavelmente, a existéncia e aplicacdo @otaiinternacional deriva da necessidade
de protegé-los.

Na medida em que as relacbes estatais se desemyolvertas regras de
comportamento com carater legal sdo formuladaangercerto equilibrio entre os diferentes
tipos de interesses e valores humanitarios. A iigstdostra que a partir da ocorréncia de
uma realidade na sociedade, seja ela altamentaipaga ou ndo, surgem as leis aplicaveis a
tal realidade.

Os Estados se preocupam com as repercussodes edastacinternacional da violagéo
das normas relativas aos conflitos armados. Tamsoc@ atitude de outros Estados em
relacdo a norma violada, a opinido publica nacianahternacional (BUGNION, 2002;
SASSOLI; BOUVIER, 2003), as sancbes especificgsrésglias, bloqueios econdmicos) e
as sang0des penais (julgamento de individuos queteomcrimes de guerra).

As normas reguladoras da guerra refletem a dicatamiduas forcas conflitantes: o
principio da necessidade militar e o principio dananidade. O principio da necessidade
militar relaciona-se aos objetivos politicos e taikts dos Estados beligerantes, realizando
uma conexao entre a conduta na guerra e a patitemacional. O principio da humanidade
baseia-se nos valores humanitarios, desenvolvidlasgociedade para regular e proteger as
relacbes humanas. Um exemplo da dicotomia entresepgncipios é a situacdo dos
prisioneiros de guerra. Os prisioneiros de gueeralgiente representam diretamente valores
militares, econdmicos e politicos para o Estado apeletém. Eles constituem a principal
fonte de informacdo sobre o inimigo, por isso aéRoh Detentora tem um interesse em
manté-los vivos, prevenindo as mortes no campoatiha; além disso, os prisioneiros de
guerra constituem também uma forca de trabalherakvser mantidos em condi¢des fisicas
e mentais de exercer o trabalho.

A lei da guerra surgiu em um momento no qual odssforca era licito nas relacbes
internacionais, quando os Estados ndo eram pralddaealizar a guerra para resolver seus
conflitos. Assim, era perfeitamente natural formulaormas que regulassem o
comportamento dos beligerantes, criando limitesna@i®s e métodos utilizados para definir
0 comportamento dos soldados em campanha (BUGNEDRZ). Atualmente, o uso da
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forca entre Estados é€ ilegal. Essa limitacdo dodasforca passou a vigorar com o advento
da Carta das Nacdes Unidas em 1945.

As normas relativas ao uso da forca conferem éualiao conflito partindo do
principio da necessidade militar e do principiohd@ananidade, pois os conflitos armados,
apesar de proibidos sdo uma realidade da vidanademal. Dessa forma, a sociedade
internacional formulou um ordenamento juridico, reéfzenas para combatermas para
regular esse fenémenao.

O ordenamento juridico internacional estabelecdistingcdo entre o direito dos
conflitos armados e o direito internacional humé@mt O primeiro materializa-se no direito
de Haia ius ad bellum) regulador dos meios e métodos no combate, comwqgeafno
principio da necessidade, e o direito de Genebsar( belld), que estabelece a protecédo das
vitimas de guerra capturadas pelo inimigo, baseamqrincipio da humanidade. Essa
divisad representa o atual desenvolvimento sécio-poliiwsociedade internacional e néo é
absoluta; em ambos os conjuntos de leis encontr&iapss dos dois principios. Apesar do
jus ad bellume dojus in bellopossuirem existéncia independente, ndo podemes @lie o
jus ad bellum (direito a guerradppera separadamente {is in bello (direito na guerra)
(WATKIN, 2005).

Segundo Walzer existem dois tipos de normas: aguet estabelece quando e como
os soldados podem matar e aquela que determina madan. Para esse autor, a primeira
limita a intensidade e duracdo do combate, bageras transformacgdes sociais e inovacoes
tecnologicas; a segunda distingue as vitimas deggee podem ser atacadas daquelas que
ndo podem, e “a estrutura legal de seus dispositagarenta persistir sem referéncia a
sistemas sociais, como se as normas envolvidasséwe uma ligacdo mais intima com

nogdes universais de certo e errado” (WALZER, 2@0A&2).

! Oius ad bellurrfoi alterado para s contra bellum

2 Baseia-se em dois principios: distingéo entre @erties e civis e 0s meios de empreender a gu&oraso
ilimitados.

3 A separagcéo entreios ad bellume oius in belloé confirmada pelo preambulo do Protocolo Adicidnaé
1977: [...] as disposi¢des das Convencgdes de Gamebi2 de agosto de 1949 e do presente Protoeotod

ser plenamente aplicadas, em qualquer circunstéadiadas as pessoas protegidas por aqueles iestrosn
sem qualquer distingdo desfavoravel baseada naematwu na origem do conflito armado, ou nas causas
defendidas pelas Partes em conflito ou a elasuédids [...]. | PROTOCOLO ADICIONAL DE 1977, 19985p
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2.1.3 Desenvolvimentos gerais do direito dos cmsflarmados

As primeiras manifestacdes da tendéncia a limitaighguerra foram as Convencdes
de Haia de 1899 e 1907 que apresentaram diverbag®ess pacificas de controvérsias. Os
Estados se comprometeram a empregar todos 0s @sfoecessarios para evitar o uso da
forca armada.

O Pacto da Sociedade das Nagfes Unidas em 1918ubesstiabelecer limites a ampla
liberdade dos Estados ao recurso a forca. No entéoitincapaz de alcancar seu objetivo
com a eclosédo da Il Guerra Mundial. O Pacto dedggHBriand de 1928, instrumento de
politica internacional, condenou o recurso a gueseeno forma de resolucdo das
controvérsias internacionais.

A Carta das Nacdes Unidas de 1945 desenvolveuanmsispacifico de resolucdo de
conflitos, estabeleceu limites @ ad bellume colocou fim a ampla liberdade ao recurso a
forca', nos termos do artigo 2 (4):

Todos os membros deverdo evitar em suas relact@sdnionais a ameaca ou 0
uso da forca contra a integridade territorial odependéncia politica de qualquer
Estado, ou qualquer outra agdo incompativel copr@sositos das Nagfes Unidas.
(CARTA DAS NACOES UNIDAS DE 1945, 2005, p. 35).

Ap6s a Segunda Guerra Mundial, muitos conflimsorreram devido ao processo de
descolonizacéo e a no¢do da guerra enfrentou ldifidas, pois ja era incapaz de identificar
corretamente todos os conflitos existentes. A Cdat®NU de 1945, além de determinar a
limitacdo ao recurso da forca, estabeleceu o ustemioo “agresséo” e “conflito armado”
para designar os embates tanto de carater intenaajuanto os conflitos ndo-internacionais,

possibilitando um maior alcance da norma.

* 0 artigo 51 da Carta das Nagdes Unidas represemzexcecdo & proibicdo do uso da forca e dispéeada
prejudicara o direito degitima defesa individual ou coletived caso de ocorrer um atague armado contra um
membro das Nagfes Unidas.

® Ocorreram 189 conflitos desde 1945 e apenas 3 delam classificados por todas as partes comflitoon
internacional, ou seja, “guerra”. BORGES (20062¢L3B).
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Os atos praticados durante a guerra e a forma erogangue foi e é derramado
determinam o surgimento das in bellg modernamente designado como Direito

Internacional Humanitario. Segundo o CICV, esteaam direito pode ser definido como:

As regras internacionais, de origem convencional amstumeira, que sao

especificamente destinadas a regulamentar os prnablumanitarios decorrentes
diretamente dos conflitos armados, internacionaisnéo-internacionais, e que

restringem, por razées humanitarias, o direitopdates no conflito de empregar os
métodos e meios de guerra de sua escolha ou qtegemo as pessoas e bens
afetados, ou que podem ser afetados pelo cor(fitBLLO, 1997, p.135-136).

Percebe-se que o Direito Internacional Humanitdem como objetivo ultimo
preservar a dignidade da pessoa humana e dimiaun&imo o sofrimento, mesmo em
condicbes extremas, através da regulacdo dos meeimetodos utilizados nos conflitos
armados. Atualmente, o Direito Internacional Hurté&io, conta com as quatro Convencgdes
de Genebra de 1949 e os dois Protocolos Adiciami&977 para a protecdo das pessoas
afetadas pelos conflitos armados de carater irtiemal e ndo-internacional.

A Primeira Convencao busca a melhoria das conslidos feridos e dos enfermos
das for¢cas armadas em campanha; a Segunda Conwestghelece a melhoria das condi¢des
dos feridos, enfermos e naufragos das forcas asnaalanar; a Terceira Convencgao, que
sera objeto de estudo nos préximos capitulos, estab o tratamento dos prisioneiros de
guerra e a Quarta Convencao de 1949 aborda a @ootkg populacéo civil em tempo de
guerra. O | Protocolo Adicional de 1977 busca dgqu@o das vitimas dos conflitos armados
internacionais e o Il Protocolo Adicional refere-&eprotecdo das vitimas dos conflitos

armados nao-internacionais.
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2.2 O desenvolvimento da lei relativa aos prisiormais de guerra

2.2.1 Antiguidade

Nas sociedades primitivas os prisioneiros de gussfdam torturas cruéis e eram
morto$ ou podiam ser admitidos como membros da tribdpssem criancas ou mulheres.
A fome levava o homem ao canibalismo e os captsraalmbém serviam como fonte de
alimento. Os prisioneiros de guerra ndo admitidmmiac membros da tribo, muitas vezes
eram mortos em sacrificio para os deuses antigos entre 0s astecas e maias.

Na medida em que as ferramentas de trabalho foesangolvidas, o canibalismo
deixou de ser uma pratica e a manutencdo dos hedmkes tornou-se necessaria para o
cultivo da terra (ROSAS, 2005). Os individuos cegdos eram utilizados como escravos e
um bem capaz de proporcionar lucros.

Os gregos tratavam seus prisioneiros com violémseravizava-os ou matava-os. Ja
em Roma, o tratamento era mais benevolente, posuffesn 0os romanos motivacdes
diferentes dos gregos. Os gregos desejavam mamdesupremacia; 0S romanos visavam
uma organizacao imperial pacifica, com a simpatg suibjugados. Os prisioneiros s6 eram
escravizados ou mortos quando praticavam algurmtme contra Roma. Normalmente os
costumes de guerra e o tratamento dos prisioneitse Estados Grego-romanos eram mais

desenvolvidos do que as guerras destes contrasloarbs.

2.2.2 Idade Média

Com o declinio do Império Romano, a Europa foi ddm pelo feudalismo. Este

sistema sdécio-econbmico baseava-se na descertéaiza aliancas pessoais dos Senhores

® Os aborigines norte-americanos néo possuiam esgtavturavam e matavam seus inimigos capturados.
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Feudais. O mundo medieval reconhecia muitas aatesi mas nenhuma absoluta (GRAY,
2004).

As guerras eram conduzidas no ambito particulatreegrupos, como: senhores
feudais e reis; cidades-estados e a Igreja. Nada havnocdo de Estado no sentido
contemporaneo. A guerra e 0 monopolio das armas esameios primarios da aristocracia
feudal manter o controle sobre os feudos.

O codigo de guerra da cavalaria e o consequespeite a vida do inimigo capturado
era aplicado apenas aos préprios cavaleiros, nésteadendo a populacao civil, mantida a
mercé dos senhores feudais. Havia uma licencanpata, pilhar e destruir cidades quando
era declarada a guerra.

Apesar da descentralizacdo dos feudos, a Europmatihava a fé na Igreja
Catdlica. Gradualmente, o feudalismo entrou emigiectom o aparecimento de autoridades
reais e o desenvolvimento do comércio e da indusEnquanto este fenbmeno ocorria, a
guerra privada perdia terreno e a guerra publichaeza legitimidade. Foi também na Idade
Média que a noc¢do de guerra justa e injusta seidefDs cristdos possuiam legitimidade
para participar e empreender guerras justas.

O tratamento dos prisioneiros de guerra na Idaéididrefletia as mudancas sociais e
dos costumes de guerra. A escraviddo comecou iaudinguando deixou de ser a base da
economia europeéia. Os aristocratas capturados dedithos em busca do recebimento de
resgate ou troca por outro individuo. Ja os saslatbmuns eram mortos no campo de
batalha quando sofriam a derrota.

A humanizacédo do tratamento dos prisioneiros dgrgueve inicio com a influéncia
do estoicismo, quelttava’ contra a violéncia fisica, defendendo a supetae intelectual
(MELLO, 1997). O estoicismo de Séneca consagrowesmcppacdo com a serenidade
humana ao enfrentar as tribulacées da vida e astiggs do mundo. Os estdicos buscavam a
felicidade e a mediania do comportamento humarstymbrando a saida para as ansiedades
e dificuldades humanas, na ética da agéo virtBIga AR, 2002)

Através de Santo Agostinho e S8o Tomas de Aquiaoy seus ensinamentos de
igualdade, fraternidade e amor ao préximo, o amssimo constituiu um grande passo para a

humanizacao do tratamento dos prisioneiros de guentretanto, na luta contra o infiel,
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durante as Cruzadas, admitia-se a escraviddo eguasas entre cristdos aristocratas
aplicava-se o resgate.

No mundo Islamico ja era possivel encontrar nonmkivas ao tratamento de civis e
prisioneiros de guerra. Abu-Bakr determinou quecis deveriam ser protegidos nas
expedicOes realizadas na Siria. Além disso, nodgodde 1280 a tortura e a mutilagdo eram
proibidas (ROSAS, 2005).

2.2.3 Modernidade

A partir do século XVI e XVII mudancas importantarreram com a consolidacéo
do Estado soberano. As guerras privddiasam substituidas pelas guerras publicas e
somente o Estado tinha legitimidade para empreksdé-

A Guerra dos Trinta Andsfoi um dos grandes conflitos do inicio dos tempos
modernos na Europa. Muitos atos de anarquia eudgstr ocorreram entre Catdlicos e
Protestantes nessa guerra. Em 1648 foi firmadaatado de Vestfalia, também chamado de
Paz de Vestfalia, o primeiro acordo internaciomateeEstados soberanos.

A Paz de Vestfélia foi seguida por mais de um $édd guerras relativamente
limitadas entre exércitos disciplinados e comprasostcom a pratica da “boa guerra” nogéo
desenvolvida na Idade média.

Na prética da “guerra justads beligerantes acordavam em n&o matar os prisisne
taxavam o resgate conforme sua categoria, desden@oemais voltassem ao combate.
Gradativamente a “guerra justa” deixou de ser ureaqupacao e o foco tornou-se as regras

aplicadas durante os conflitos armados. A guerssqaa ser um instrumento de politica

" A guerra privada é espécie de autotutela ou afeisdeA resolucdo de conflitos tornou-se compeénci
exclusiva do Estado. RONZITTI, Natalino. Dirittd@nnazionale dei conflitti armati.2005,p.25

8 A Guerra dos Trinta anos passou por quatro fasestegar na Paz de Vestfalia: periodo palatinorimé
(1618-1624); o periodo dinamarqués (1624-1629)emodo sueco (1630-1635) e o periodo francés (19635
1648).

° A guerra justa era uma preocupacéo de diversasesutio século XVI e XVII, tais como: Vitéria (1480
1546), Suarez (1548-1617) e Grotius (583-1645). R&SAllan. The legal status of prisoners of war020
p.50-51.
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nacional nas relacdes entre a realeza e os Esta@pendentes. Segundo Montesquieu
(1689-1755), o direito internacional € fundando proncipio de que as Nacdes devem
praticar em relagdo umas as outras o maior bemivebsturante a paz e o menor mal
possivel durante a guerra, sem prejudicar seunteaésse.

Rousseau (2002) formulou uma nova concepg¢ao deaguer

Nao é, pois, a guerra uma relacdo de homem pararhpmas uma relacdo de
Estado para Estado, na qual os particulares apmidsntalmente sao inimigos,
ndo na qualidade de homens, nem mesmo como cidaddessomo soldados; ndo
como membros da patria, mas como seus defensars, Eada Estado ndo pode
ter como inimigo, sendo outro Estado, nunca honmartendido que entre coisas de
naturezas diversas é impossivel fixar uma verdadelacéo [...] Como o objetivo
da guerra consiste em destruir o Estado inimigm-de o direito de matar os
defensores enquanto estiverem com as armas nanmddao logo as deponham e
se rendam, cessam de ser inimigos ou instrumerdgosichigo, voltam a ser
simplesmente homens, e ndo mais se dispde deodmhte suas vidas. Pode-se por
vezes matar o Estado sem matar um Unico de seusnoEnora, a guerra ndo da
nenhum direito desnecessario ao seu objetivo. [psitesipios ndo sdo 0s mesmos
de Grotius; ndo estdo alicercados nas autoridadepo@tas, mas derivam da
natureza das coisas e sdo baseados na razdo. (EBUSH002, p.27-28).

No século XVII, os prisioneiros de guerra, inchesiaqueles que ndo pertenciam a
aristocracia, tornaram-se propriedade do Estadguesas publicas e deixaram de pertencer
aos individuos que os capturavam. Os soldados reajatsi recebiam o status de combatente
leal, por representarem uma das partes em conféim podendo sofrer qualquer punicao por
ter participado das hostilidades. Os Estados eemponsaveis pelo pagamento do resgate
com o tesouro nacional. Foi também no século XMie o Estado retirou de si a
responsabilidade sobre os soldados capturadosirpeimo. Tal pratica gerou a liberacao
dos prisioneiros quando a paz era selada, semugrgdggamento. Outra pratica comum era

a troca de prisioneiros de mesmo escalao ou immadROSAS, 2005).
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2.2.4 Da Revolugédo Francesa até as Convencdes e Ha

O Renascimento trouxe uma mudanca de paradigmaapsoaiedade. As leis ndo
emanavam mais de Deus e o0 homem ndo mais juséfisans atos, nem os legitimava na
vontade divina. O homem passou a acreditar qualerpesidia em sua natureza humana.

O desenvolvimento do comércio e da industria pr@popu o crescimento do poder
politico da burguesia. Somente os reis e aristasm¢sfrutavam do poder, com as alteracdes
inseridas por este desenvolvimento, o poder dauesig foi exposto na Revolucdo Francesa
de 1789-1793.

A Revolucdo Francesa foi um movimento pela proted@® direitos humanos, tais
como a propriedade privada, a liberdade de disclivse associacao e liberdade de religido.
A liberdade, fraternidade e igualdade serviramuheldmento para a Revolucéo.

Em 1792 a Assembléia Nacional Francesa, influeacipéla nova ideologia,
promulgou uma lei estabelecendo que os atos dédades insultos e violéncia em relagcao
aos prisioneiros de guerra seriam punidos do masm@o que eram reprimidos os atos
contra cidadaos franceses.

A Revolugdo Francesa deu inicio & discussdo sabcategoria de pessoas que
deveria receber o status de combatente leal ecqueguinte, de prisioneiro de guerra.
Antes das mudancas inseridas por este evento eagerer empreendida por forgas armadas
profissionais e havia uma tendéncia a recusa dasstie combatente leal aos levantes
populares ndo devidamente incorporados as forgaadas regulares. No entanto, as forcas
armadas da Revolucdo Francesa eram compostas pogrande quantidade de voluntérios,
conscritos e oficiais burgueses. Em razdo disg@sambléia Nacional de 1972 decretou que
oficiais e soldados das forcas voluntarias devesantratados como prisioneiros de guerra
guando capturados (ROSAS, 2005).

A Revolucdo Francesa foi seguida pelas guerrasletagoas, responsaveis pelo
desenvolvimento dgus in belloe dojus ad bellum O objetivo era ampliar a protecao

material dos direitos pessoais da burguesia quia iislestruicdo das novas formas de guerra.



25

Os principais desenvolvimentos foram no ambitcstifico através de Montesquieu, Vattel e
Rousseau.

Codificacbes mais detalhadas sobre a regulacaael@age sobre os prisioneiros de
guerra surgiram somente no século XIX, com os prosdratados multilaterais. A primeira
Convencao multilateral nesta area foi a DeclaraigiBaris de 1838sobre lei maritima.

No ano de 1859 ocorreu a batalha de Solferino. HBomant presenciou diversas
atrocidades e pode verificar o tratamento preadececido as vitimas de guerra. No ano de
1863 foi criado o Comité Internacional da Cruz Velma* com a realizagéio da Conferéncia
Internacional de Genebra, firmando o segundo toatadltilateral sobre o direito na guerra: a
Convencédo de Genebra de 1864 para a melhoria dedicOes dos feridos das forcas
armadas em campanha. Esta Convencéo foi revistapBada em 1906, estendendo-se as
vitimas do conflito naval, os naufragos.

O desenvolvimento moderno das codificacdes refesemguerra contou também com
a Declaracao de Séo Petersburgo de 1868 sobre emdempos de guerra, de explosivos; a
Declaracdo de Bruxelas de 1874, que nao chegauratifieada, possuia uma parte devotada
aos prisioneiros de guetfao Manual de Oxford de 1880 trazia a definicdotetmno, no
artigo 2

A Conferéncia de Haia de 1899 ficou conhecida cdbmmferéncia de Paz e
contribuiu decisivamente para a codificacdo das éecostumes de guerra. Esse encontro

falhou em impor a arbitragem e o desarmamento pard&stados, mas produziu dois

19 A Declaragao foi assinada em 16 de abril de 1888 pranca e Reino Unido originalmente. O tratazio f
ratificado por 54 Estados.

1 Em 1863 o Comité Internacional da Cruz Vermeltam a@ftamado de Comité Internacional para ajuda dos
militares feridos, somente em 1876 recebeu o namegrdura na atualidade.

120s artigos 9, 10 e 11 da Declaragéo de Bruxelak8@éd estabelecem as categorias de combatentas e na
combatentes.

130 Manual de Oxford de 1880 adotado pelo Institlgdireito Internacional, definiu no artigo 2: “A&. The
armed force of a State includes:1. The army prgpssl called, including the militia; 2. The natiorgalards,
landsturm, free corps, and other bodies which Ifulfithe three following conditions:

(a) That they are under the direction of a resgmasthief; (b) That they must have a uniform, ofixed
distinctive emblem recognizable at a distance, woch by individuals composing such corps; (c) Ttrety
carry arms openly; 3. The crews of men-of-war atiteiomilitary boats; 4. The inhabitants of non-qued
territory, who, on the approach of the enemy, tagearms spontaneously and openly to resist thedinga
troops, even if they have not had time to organimmselves. Os artigos 21-22 e 61 também abordam a
questao dos prisioneiros de Guerra.
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importantes acordos: a Convencao para a adaptasacodflitos maritimos e a Convencéao
sobre a lei e os costumes da guerra na terra.

As Convencdes da Haia de 1898 1907 estabeleceram uma divisdo mais precisa
entre combatentes e civis. Assim as seguintesaasgeceberiam o status e prote¢cdo como
prisioneiros de guerra: a) os membros regularesatdeas armadas; b) membros das milicias
e corpos voluntarios que ndo fazem parte das foacasmdas, mas que preenchem as
condicdes do artigo'da Il Convencdo; c) os membros Hvées en masseivis que
espontaneamente oferecem resisténcia as tropasomsa d) individuos acompanhando o
exército sem diretamente fazer parte dele, comespondentes de guerra; €) membros da
tripulagdo da marinha mercante do inimigo e f) membdas familias reais, oficiais do
governo, agentes diplométicos e outras pessoast@agdo similar. Os membros das forcas
armadas irregulares, espides, desertores e meiaeréam alvo de detencdo e julgamento,
mas nao tinham o direito de receber o status d@psdiro de guerra.

No mesmo periodo surgiram manuais militares, com@daligo Americano de
Lieber'’ de 1863 e legislacdes nacionais, tais como a Refjmlda Franca sobre prisioneiros
de guerra de 1859 e 1893 e a Regulacdo da Rus4i@7de também sobre prisioneiros de
guerra.

As nagOes “civilizadas” eram as Unicas beneficigoelas normas elaboradas. No
meio do século XIX estas nagcbes eram compostaskpelapa e paises da Ameérica. Dos
paises asiaticos somente a Turquia, o Japdo, oeS&#c&hina eram admitidos entre estas

nagoes.

14 As Convencdes da Haia de 1899 dispdem: normasteroes da guerra em terra (Convenc&o n° Il) erfaz u
adaptacao dos principios da Convencao de Geneli@6deas hostilidades marinhas (Convengéao n° 1ll).

15 As Convencdes da Haia e 1907 dispdem: normastertes da guerra em terra (Convencao ne. 1V) ezeeali
uma adaptacéo dos principios da Convencao de Gedelr906 as hostilidades maritimas (Convenga$)n°.

1 The conditions are: 1) that these forces be condetby person responsible for his subordinatet)a)they
have a fixed distinctive emblem recognizable atiistadce; 3) that they carry arms openly; and 4) thay
conduct their operations in accordance with theslamd customs of war.

" Foi inspirado na guerra civil norte-americana.
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2.2.5 Da Primeira Guerra Mundial até as Convenc@essenebra de 1949

A Primeira Guerra Mundial (1914-1918) foi caradada pela violéncia em grande
escala, sem qualquer precedente. O aumento do o@edtstados participantes do conflito,
de combatentes e de individuos capturados gerda diéiculdade em aplicar a normativa
internacional existente para a protecéo e trataondwd prisioneiros de guerra. Nas palavras
de Bugnion:

Morte e destruicdo ndo sdo os Unicos legados deanfiito longo. A Grande
Guerra deixou a antiga estrutura de direito huréepitem ruinas, assim como as
cidades e a sessao rural da Europa, onde os magégsitos do mundo se
encontraram durante quatro anos. As Convencgdes aa, Hem particular,
mostraram sua fraqueza, ruindo sob o peso de depetiolagbes e o recurso de
represalias; sua falta de precisdo e a auséncgualguer supervisdo e medidas
punitivas tornaram suas provisées ineficdz@UGNION, 2003, p. 118raducéo
Nossa.

As Convencdes da Haia de 1899 e 1907 apresentagemn mreocupacao com a
protecdo dos prisioneiros de guerra. No entantocurso da Primeira Guerra Mundial
deficiéncias foram encontradas na norma, tais camadta de precisdo na sua aplicacao e as
discrepancias no tratamento dos prisioneiros. EsBatados estavam longe de
adequadamente garantir a protecdo das vitimasateaguPara superar essas dificuldades e
deficiéncias, os beligerantes concluiram acordiagebais detalhados sobre o tratamento dos
prisioneiros de guerra e a repatriacdo dos doenfesidos, em 1917 e 1918. No entanto,
esses tratados tiveram efeito tardio para prev@niabusos no tratamento dos prisioneiros
(BUGNION, 2003), apenas ap6s a assinatura da Aleanda Armisticid®.

18 Death and destruction are not the only legaciea lifng conflict. The Great War left the old sturet of

humanitarian law just as ruined as the towns anohtrgside of Europe where the world’s largest astiad
fought one another for four years. The Hague Cotimes, in particular, had shown their weaknessintling

under the weight of repeated violations and theuese to reprisals; their lack of detail and theemize of any
kind of supervision and punitive measures made wiotteir provisions ineffective.

19 «“Armistice: a military convention drawn up for fitidal and military purposes and therefore contani
besides purely military clauses, political and ewoit clauses for the primary purpose of suspenditiye

hostilities, over the whole theatre of war, usuddly an indefinite period. An armistice does not pa end to
the state of war, which subsists with all its legahsequences. Only a government may take thetinéiin
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O Comité Internacional da Cruz Vermelha atuou daram guerra. Fez o
levantamento de informac&@sobre a situacéo dos individuos capturados eaasrhitiu
para os Estados, mas as Convencdes de 1906 e d®@ram em fornecer ao Comité
Internacional bases nas quais pudesse trabalhar,vem que ndo conferiu poderes, nem
mencionou em seu texto, a organizacao para reasas diretas. Em 1921, na Conferéncia
Internacional realizada em Genebra, o Comité Iat@amal da Cruz Vermelha expressou o
desejo de elaborar uma convencao destinada espewodnte ao tratamento dos prisioneiros
de guerra.

Diante das atrocidades cometidas na Primeira Gubtuadial e da visivel
necessidade de normas capazes de proteger adegmbelas vitimas dos conflitos armados,
foi convocada em 1929 uma Conferéncia Diplomatica &enebra para a elaboracdo da
Convencéo de Genebra relativa a protecao e tratardes prisioneiros de guerra de 1929;
participaram 47 Estados, sendo 25 Estados europeR2 Estados nao-europeus. Esta
Convencédo nao substituiu, mas completou as Conesngéd Haia. As maiores inovagoes
dessa Convencao foram a proibicdo de represaligsacos prisioneiros de guerra, artigo 2
(3), a captura e evacuacdo dos prisioneiros deaauarprevisao de penalidades coletivas,
artigo 46 (4), a organizacao do trabalho dos pr&ios, a designacdo de representantes
pelos prisioneiros, artigo 43-44, e o controle Kereicio da Poténcia Detentéta

A Segunda Guerra Mundial (1939-1945) teve inicimeaima guerra europeia, mas
se espalhou rapidamente, levando a violéncia paraivel de destruicdo global. Enquanto o
conflito de 1914-1918 permaneceu essencialment&urapa, o de 1939-1945 foi um
conflito mundial em todos os sentidos. Os recuiadsstriais, cientificos e tecnoldgicos
estavam a servico da guerra na producdo de meiocdesteuicdo em massa, atingindo
diretamente mais de cingienta milhdes de vitimasta®s ou desaparecidas. Pela primeira

vez na histéria o numero de vitimas civis foi siggeao nimero de soldados mortos ou

proposing an armistice. Besides making provision general armistice just mentioned, internatiorsa |
provides for local armistices for collection, exnga and transfer of wounded.” VERRI, 1992, p.21-22.

%0 A Agéncia Internacional dos Prisioneiros de guesadizou o levantamento das informagdes sobreiacgio
dessas vitimas durante a Grande Guerra. Essa Agémiccriada pela Resolucdo VI da Conferencia de
Washington. Maiores detalhes : Bugnion (2003, @8-

ZDetaining power: in an international armed conflitte Power holding wounded, sick and shipwrecked
members of armed forces, medical and religiousgoeral, civilian internees or prisoners of war beiog to

the adverse party.” VERRI, 1992, p.41.
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feridos. A destruicao fisica foi enorme, devastacagas, transportes, campos de agricultura
e seus equipamentos, gerando a miséria, fome eameBugnion (2003) resume o cenario
da Segunda Guerra Mundial:

O cataclisma da Segunda Guerra Mundial foi semepiertes em termos de perda
da vida humana, destruigéo fisica e declinio mbdhahca antes a Guerra levou a tal
lamentacdo, agonia e devastagdo; nunca antes wcardistor¢cdo niilista dos
valores humanos que levaram a tal desumanttlg@GNION, 2003, p. 170-171,
traducéo nossa

A Convencao de Genebra de 1929 protegia os sadddentes e feridos e quase
todos os paises ratificaram o texto. Para que #&viesse pleno efeito, todos os Estados
envolvidos deveriam ser partes, no entanto, JapBmi&o Soviética ndo o eram. A lei
relativa aos prisioneiros de guerra foi constantgmeviolada, além de gerar uma
diferenciacdo no tratamento de prisioneiros dergusmnforme suas influéncias ideoldgicas
e nacionalidade, ja que os paises em questado n&nheatificado as convengdes. Todos 0s
paises em guerra contra a Unido Soviética e Jagtaeaen livres de qualquer obrigacao, sob
o Codigo dos prisioneiros de guerra. Como resujtadGonvencdo era obrigatoria apenas
entre os aliados, Alemanha e Italia.

Muitos problemas surgiram com a aplicagcdo da Carderde Genebra de 1929,
relativa ao tratamento dos prisioneiros de guesig, como o status dos combatentes que
representavam governos no exilio, membros de maotoveorganizados de resisténcia
operando em territérios ocupados e o status d@sopeiros alemaes apds a rendicdo da
Alemanha em 1945 (ROSAS, 2005).

O Comité Internacional da Cruz Vermelha pdde atmtaramente no auxilio de
prisioneiros de guerra capturados durante a Seg@ura Mundial. A experiéncia
adquirida inspirou a Conferéncia Diplomatica em &ea de 1946, que incluiu em sua pauta
a revisdo das duas Convencoes de Genebra de E3#8,amo das Convencdes de Haia de
1907. Em 1948, realizou-se em Estocolmo, uma Cénfega de Especialistas

Governamentais, na qual foram delineadas as guatrmovas

2 The cataclysm of the Second World War was unpetted in terms of the loss of human life, physical
destruction and moral decline. Never before hadladto such mourning, agony and devastation; negtare
had the nihilistic distortion of human values ledstich inhumanity”.
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Convencgdes para a protecado das vitimas nos caenflitmados. Estas Convencdes foram
adotadas na Conferéncia Diploméatica de Genebr&4@ que contou com a participacéo de
64 paises (BUGNION, 2003). A terceira ConvencdoGinebra de 1949 substituiu a
Convencdao de 1929 sobre o tratamento dos prisadée guerra.

A Terceira Convencdo de Genebra de 1949 contém &ati§os, enquanto a
Convencéo de 1929 contém 97. A Convencéo de 194Bebsceu de forma mais precisa as
condicOes de cativeiro dos prisioneiros de guexrrtnorma de desenvolvimento do trabalho
dos prisioneiros, seus recursos financeiros, deatdicdo e os procedimentos judiciais contra
eles. A Convencao de Genebra de 1949 também datemprincipio fundamental de que os
prisioneiros devem ser soltos e repatriados tao lag hostilidades ativas tenham sido
finalizada$®.

As quatro Convencdes de Genebra de 1949 sao tkegas mais abrangentes e
visam regular a situacdo dos feridos e enfermogampo de batalha, em alto-mar e a
situacdo dos prisioneiros de guerra e civis. Eegalamentacédo aplica-se a pessoa humana
instrumento no conflito de interesses dos Estadoa gue possa guardar menores fracoes

das sequelas deixadas pela guerra.

2.2.6 Os protocolos adicionais de 1977

No final da Conferéncia Diplomética de 1949, a empga expressa era de que 0s
Governos nunca precisassem utilizar as Convengb€&edebra e a paz reinasse nas relacbes
internacionais (BUGNION, 2003). Tal declaracdo passa de uma esperanca pia, ja que a
rivalidade entre os dois grandes blocos aumentavaesmembramento dos impérios
coloniais ocorria e a instabilidade politica seadlsp no mundo, gerando conflitos em
diversos paises.

Durante os conflitos, aqueles paises que aplicamanConven¢des de Genebra

ofereciam uma protecédo efetiva as vitimas de gueras isso ndo era uma constante, ja que

% Artigo 118 da Terceira Convencdo de Genebra de.194
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o direito internacional enfrentava novos desafim$ ©s novos tipos de conflitos que ainda
ndo haviam sido vivenciados: as guerras de lib&ota@cional, “[...] conflito interno que na
realidade eram guerras agenciadas entre as sup®ias, intensificadas por suas
intervengbes abertas ou clandestinas; subversdesdas ou guerras revolucionérias; ou
conflitos diretos entre duas ou mais faccdes defgmacdes divididag” (BUGNION, 2003,
p.320,traducdo nossp

A experiéncia vivida ressaltava as discrepanciaseeas normas contidas nas
Convencdes de Haia, revisadas pela ultima vez €W, E90 direito de Genebra de 1949. As
maiores divergéncias encontravam-se na protecdmplalacdo civil contra os efeitos das
hostilidades e nos meios e métodos de guerra, gaagunormas estavam visivelmente
arcaicas, com a possibilidade do uso de armasaresleAs Convencdes de Genebra foram
elaboras apdés a experiéncia da Segunda Guerra Mumdio conseguindo alcancar as
emergentes necessidades.

As guerras de libertacdo nacional ocorreram basintenem paises de Terceiro
Mundd® que ndo participaram da elaboracdo das normaede® dnternacional humanitario
e almejavam que estas fossem alteradas para alcaoga precisdo sua realidade e
necessidades.

A solugdo encontrada pelo sistema das Nac¢des Ueigedo Movimento da Cruz
Vermelha foi a elaboragdo de protocolos adiciocaazes de complementar o texto das
Convencodes de Genebra de 1949. A primeira Confexéealizada pelo CICV foi em junho
de 1971 com a presenca de 190 especialistas goventeis, representantes de quarenta e
um paises. O segundo encontro foi realizado emojutdd 1972 com mais de 400
especialistas governamentais, representantes dmtasee sete Estados. Além desses
encontros o CICV realizou outros: em marco de 18l Haia e em marco de 1972 no
Vietna.

241...] internal conflicts which were in reality proxwars between the superpowers, fuelled by theirtawe

covert intervention; armed subversion or revoluignwars; or straightforward conflicts between taromore
factions within divided nations.

Em 1951 ocorreu a independéncia da Libia e Oma3 p@dclamacdo da Republica do Egito e golpe no Ird;
em 1954 teve inicio a guerra na Argélia; 1956, peeeléncia do Marrocos, do Sudao e da Tunisia; 1960,
independéncia da Somdlia; 1961, independéncia deakul975, inicio da guerra civil no Libano. Estg®
alguns exemplos de guerras de libertacdo naciamtidas no periodo anterior a elaboragcdo dos Ewtis
Adicionais de 1977. Maiores detalhes: VIZENTINI020
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Com base nesses encontros foram elaborados ddisc@ias adicionais para as
Convencodes de Genebra de 1949. O primeiro est&oeteprotecdo das vitimas de conflitos
armados internacionais e o segundo determinoutagé@ das vitimas de conflitos armados
nao-internacionais. Em 1973 foi realizada em Tee222 Conferéncia Internacional da Cruz
Vermelha, onde se iniciou a discussao sobre a adbmsiprotocolos, mas foi na Conferéncia
para a Reafirmacéo e Desenvolvimento do Direiterh@cional Humanitario Aplicavel nos
Conflitos Armados, realizada em Genebra, em qusgssdes (fevereiro a margco de 1974,
fevereiro a abril 1975, abril a junho de 1976 e guaa junho de 1977) que os Protocolos
Adicionais foram finalmente aprovados. Os | e btBcolos Adicionais entraram em vigor
no dia 7 de dezembro de 1978 e ampliaram a prog&g&itimas de guerra oferecidas pelas
Convencdes de Genebra de 1949.
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3 A ESTRUTURA LEGAL RELATIVA AOS PRISIONEIROS DE GU ERRA NA
ATUALIDADE

3.1 Os tratados relativos aos prisioneiros de guarmna atualidade

3.1.1 Terceira Convencédo de Genebra de 1949

Na atualidade a fonte mais importante referente @usioneiros de guerra € a
Terceira Convencado de Genebra de 1949, com 14@srfPossui presenca quase univétsal
na Sociedade Internacional, aceita enfipdises do mundo.

A Convencéo discorre sobre a captura e guardeondatentes da parte adversa,
conferindo a eles o status de prisioneiro de gugmaeante direitos e confere obrigacoes;
aproximando-se do contexto geral de promoc¢ao dastal humanos (BORGES, 2006;
BUGNION, 2003; ROSAS, 2005).Em seu artigo 4, deteamobjetivamente os individuos
protegidos. No entanto, os critérios para estabelgeem se enquadra ou ndo na categoria de
combatente para receber o status de prisioneigudea, levantam questdes que nao foram
devidamente respondidas pelo tratado. O Protocadligiénal | de 1977 consegue suprir
algumas dessas questdes, discutidas nos capitbiescgientes.

O artigo 6 da Convencéo preceitua: “nenhum acespecial podera prejudicar a
situacdo dos prisioneiros tal como esta regulardanigela presente Convencdo, nem
restringir os direitos que esta lhes confere’(IIDNVENCAO DE GENEBRA DE
1949,1992, p. 65) e o0 artigo 7 completa: “os pnsims de guerra ndo poderdo em caso

algum, renunciar, total ou parcialmente aos disedae lhes sdo conferidos pela presente

% «“The Geneva Conventions have therefore attainetbgree of universality comparable to that of United
Nations Charter or the founding charters of somiésafpecialized agencies, such as ILO, UNESCO, VaH®
FAO. They are one of the rare sets of rules whiabkehreceived the unanimous support of the inteynati
community”. BUGNION, 2003, p.315.

27 Atualmente 194 paises ratificaram as Convengd&emebra de 1949, 167 ratificaram o Protocolo Asdial

| de 1977 e 163 ratificaram o Protocolo Adicionbldé 1977. A lista desses paises encontra-se aadsit
Comité Internacional da Cruz Vermelha, CICV.
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Convencéao e pelos acordos especiais referidos tigp anterior, caso estes existam”(lll
CONVENCAO DE GENEBRA DE 1949, 1992, p. 65).

A Terceira Convencdo protege o0s interesses dssopeiros de guerra e discorre
sobre o tratamento dos prisioneiros de guerra tii@cativeiro, em 97 (Titulo Ill) dos seus
143 artigos. A estrutura da Convencéao é assim sliapditulo | — Disposi¢cOes gerais (artigos
1 a 11); Titulo Il — Protecdo Geral dos Prisiongide Guerra (Artigos 12 a 16); Titulo Il —
Cativeiro (Artigos 17 a 108); Titulo IV — Fim do @eeiro (Artigos 109 a 121); Titulo V —
Departamentos de informacao e sociedades de saebdamonadas com 0s prisioneiros de
guerra (Artigos 122 a 125); Titulo VI — Aplicacda @onvencao (Artigos 126 a 143) .

O Titulo 1l € um dos mais importantes, abrangendmicio e fim do cativeiro.
Durante o cativeiro os prisioneiros recebem diseitomo: higiene e assisténcia médica
(artigos 29 a 32); alojamento, alimentacdo e vestartigos 25 a 28); assisténcia religiosa
(artigo 33); liberdade religiosa, intelectual easgibilidade de exercitar-se (artigos 34 a 38).
A Convencdo também dispde sobre o relacionamensopdsioneiros de guerra com o
exterior (artigos 69 a 77) e o relacionamento dasgneiros com as autoridades (artigos 78
a 108); garante a oportunidade de prestarem qu@kee o regime de cativeiro (art.78),
escolha de representantes (art. 79, 80 e 81) ésapenais e disciplinares (artigos 82 a 108).
Vejamos sua disposicao geral:

Titulo Il — Cativeiro
Secédo | — Inicio do Cativeiro (17-20)
Secéo Il — Internamento dos prisioneiros de gué?i48)
Capitulo | — Generalidades (21-24)
Capitulo Il — Alojamento, alimentacao e vestuaris ghrisioneiros de guerra (25-28)
Capitulo Il — Higiene e assisténcia médica (29-32)
Capitulo IV — Pessoal, médico e religioso retidagpassistir aos prisioneiros de
guerra (33)
Capitulo V — Religido, atividades intelectuaissicis (34-38)
Capitulo VI — Disciplina (39-42)

Capitulo VII — Postos de prisioneiros de guerra-¢/&
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Capitulo VIII — Transferéncia de prisioneiros deeg@a depois de sua chegada ao
campo (46-48)
Secéo Il — Trabalho dos prisioneiros de guerra-gi®
Secédo IV — Recursos pecuniérios dos prisioneirogugera (58-68)
Sec¢éo V — Relacionamento dos prisioneiros de gumma o exterior (69-77)
Secédo VI — Relacionamento dos prisioneiros de guesm as autoridades (78-108)
Titulo IV — Fim do Cativeiro (109-143)

O texto da norma é bastante preciso e detalhistaxemplo é o artigo 27:

O vestuério, incluindo a roupa intima e os cal¢adesa fornecido em quantidade
suficiente pela Poténcia detentora, que deverénerconsideragdo o clima da
regido na qual estdo os prisioneiros. Os uniformes exércitos inimigos
capturados pela Poténcia detentora poderdo sizgadtis para vestir 0s prisioneiros
de guerra, se forem adequados ao clima da regiasubstituicdo e o reparo
regulares desses artigos deverdo ser assegurddd2gpéncia detentora. Por outro
lado, deverdo ser fornecidos aos prisioneiros @ergujue trabalharem vestimentas
apropriadas, conforme requerido pela naturezaatalino. (Il CONVENCAO DE
GENEBRA DE 1949, 1992, p. 72-73).

No que tange a repatriacdo dos prisioneiros dergartigos 118 e 119) a Terceira
Convencdo de Genebra de 1949 modificou, ampliowspeadificou o estabelecido pela
Convencédo de 1929. A Poténcia Detentora tem a atfitg de libertar e repatriar os
prisioneiros sem demora, tdo logo terminem as lidelies ativas.

A Convencéao lida com os interesses subjetivospdisgoneiros de guerra, tratados
como representantes de uma entidade politica eilegaga, por isso, é correto afirmar que
este tratado estabelece obrigacdes para as Alteess R2ontratantes em busca da protecao de
seus proprios interesses, externada na necesstadsonferir direitos aos individuos
capturados.

Observa-se que os principios dispostos na TerCairvencdo de Genebra de 1949,
assim como nas outras Convencdes de 1949 baseidm-sgperiéncia vivida durante as
duas Guerras Mundiais, especialmente na segundandssa guerra que o0s conflitos
modernos se desenvolveram, com armas de destraipamassa e a violéncia em larga

escala, marcando a humanidade e aproximando-seede@bsoluta de Clausewitz (1979).
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A partir dessa experiéncia as Convencbes desemaatvelispositivos tdo detalhados,
capazes de orientar precisamente a conduta dascRat®eligerantes sobre o tratamento das

vitimas de guerra.

3.1.2 As outras ConvencgOes de Genebra de 1949

As Convengbes de Genebra de 1949 guardam grandelarglade e
complementaridade por terem sido elaboradas camarite. Os artigos 1 a 3 sdo comuns a
todas as Convencgdes e versam sobre a aplicac8odgsranesmas. Os artigos 6 a 11 séo
comuns as trés primeiras Convencgdes e os artigob27da Quarta Convencao versam sobre
acordos especiais, a impossibilidade de rentndiseiios, sobre as Potencias ProtetSras
seus substitutdy assim como sobre procedimentos de conciliag&o.

Todas as ConvencgOes possuem uma ligacdo diretaacderceira Convencao de
Genebra, pois os enfermos e feridos protegidogingelPa Convencao; os enfermos, feridos
e naufragos da Segunda Convencdao se enquadramitéoesestabelecidos pelo artigo 4 da
Terceira Convencdo. Os artigos 14 e 16 da Print@mavencdo e da Segunda Convencéao
estabelecem essa relagédo de forma expressa. O Htijspde: “Considerando o disposto no
artigo 12, séo prisioneiros de guerra os feridesfermos de um beligerante que cairem em
poder do adversario, sendo-lhes aplicaveis as gedpadireito das gentes relativas aos
prisioneiros de guerra.” (Il CONVENCAO DE GENEBRZE 1949, 1992, p. 67-68).

A Quarta Convencao de Genebra de 1949, relatpt@cao dos civis vitimas dos
conflitos armados ndo carrega consigo nenhuma sl direta e expressa sobre sua

relacdo com a Terceira. E por isso, existe ceftauttiade de enquadrar alguns individuos

28 protecting Power: “the power whose duty it is afeguard the interests of the parties to the attn@ind of
their nationals in enemy territory. There are splecégulations governing the choice and activityttodse
Powers and of their substitutes, if any (GC I-Itsa8-11; GC IV arts. 9-12; H CP art. 21; P | &j.
VERRI,1992,p.91.

% As Poténcias Protetoras geralmente s&o escoléidespaises neutros, mas o CICV pode ser um Blibsti
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envolvidos nas hostilidades, seja como combaterg#irho, seja como civil. Sobre essa
relacdo discutiremos nos capitulos subsequentes.

3.1.3 A relacéo entre as Convencdes de Direito Hiitadao e as Convencdes relativas a
protecéo dos Direitos Humanos

Além da profunda relagdo existente entre o dirgga@uerra e o direito na guerra, o
Direito Internacional Humanitario possui os mesnimsdamentos éticos compartilhados
pelos Direitos humanos (CHETAIL, 2003; HEINTZE, 20(ROSAS, 2005). Apesar de suas
diferencas historicas e suas especificidades niwasata idéia central de protecdo da
dignidade da pessoa humana é encontrada em amisosjastos de normas, confirmando
sua complementaridade e convergéncia. Os tratatiesacionais de direitos humanos séo
aplicados também durante os conflitos armados.

Existem tratados internacionais de direitos hursartais como a Convencéo
Internacional sobre Direitos Civis e Politicos d#6@, que expressamente prevéem sua
aplicacdo durante situacdes de emergéncia puB&sa convencao € aplicada no tratamento
dos prisioneiros de guerra.

A Convencédo sobre Direitos Civis e Politicos contédiversas provisdes que séo
aplicadas aos prisioneiros de guerra, como o a&jgmragrafos 1 e 2, com a proibicdo da
escravidao e servidao; o artigo 16, com o diregerareconhecido como pessoa e o artigo 18,
liberdade de pensamento, consciéncia e religidomaforia das provisbes contidas nessa
Convencéo, de uma forma ou de outra, encontrana-Sesrceira Convencao de Genebra de
1949, apresentada no item 3.1.1.

A Corte Internacional de Justica (ClJ) confirma carater complementar e
convergente dos direitos humanos ao direito humwamjt reconhecendo sua aplicacéo
continua durante os conflitos armados. Assim ve@amo

A Corte observa que a protecdo da Convencéo Irdierma sobre Direitos Civis e
Politicos ndo cessa nos tempos de guerra, excédooperacdo do artigo 4 da
Convencgéo onde certas provisdes podem ser dermgadacasos de emergéncia
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nacional. O respeito ao direito a vida [garantiddopartigo 6 da Convengéo
Internacional] ndo €, contudo, tal provisdo. Emngipio, o direito de
arbitrariamente retirar a vida de uma pessoa érrdietado pelalex specialis
nomeado, lei aplicavel aos conflitos armados, eripdra regular a conducédo das
hostilidades. Assim, quando ocorre a perda de wla gm particular, através do
uso de certa arma no conflito, deve ser considaragaprivacao arbitraria da vida,
contréria ao artigo 6 da Convencéo, e pode apenatesidida pela lei aplicavel ao
conflito armado e n&o deduzida pelos termos da @ufio em si® (Legalidade do
uso de Armas Nucleares, p. 2#@ducédo nossp

A Convencdo Européia para Protecdo dos Direitosndiios e Liberdades
Fundamentais de 1950, um instrumento regional, emagtigo 15, estabelece o destino das
normas de direitos humanos em situacbes em qudaadé uma nacdo é ameacada pela
guerra ou por uma emergéncia publica. Essa Convgirgdbe expressamente a derrogacao
de certos direitos durante os conflitos armadas,damo, o direito a vida, a liberdade de
crenca e a proibicdo da tortura. Estes direitos p@dem ser derrogados em nenhuma
circunstancia e devem ser aplicados sem exceCaiN{HIE, 2004).

O artigo 3, comum as quatro Convencdes de Genebnéém uma lista de direitos
gue devem ser protegidos em todas as circunstaecassociam-se diretamente com o0s
direitos humanos nao-derrogaveis. Verifica-se amuaplicacdo cumulativa dos direitos
humanos e do direito humanitério, garantindo ummudrde padrdes de humanidade.

Outro exemplo de instrumento regional que pretengetecéo dos direitos humanos,
mesmo nos conflitos armados é a Convencdo Ameraari2ireitos Humanos de 1969. Esta
Convencao estabelece, no artigo 27, direitos husngone ndo podem ser derrogados nos
tempos de guerra. A Convencdo sobre Direitos Cevi®oliticos possui clausula de
emergéncia similar a dos instrumentos regionaisenicartigo 4.

Todos esses instrumentos demonstram que os difgitmanos sdo parte intrinseca

do complexo normativo que regula os conflitos amsad outras situacbes emergenciais.

%0 The Court observes that the protection of theriatgonal Covenant of Civil and Political Rightsedonot
cease in times of war, except by operation of Aeti of the Covenant whereby certain to provisioray be
derogated from in a time of national emergency.pResfor the right to life [guaranteed under Ari@ of the
International Covenant] is not, however, such asigion. In principle, the right not arbitrarily tee deprived of
one’s life, however, then falls to be determinedthy applicabldex specialis namely, the Law applicable in
armed conflict which is designed to regulate thedemt of hostilities. Thus whether a particularsias life,
through the use of a certain weapon in warfarép ise considered an arbitrary deprivation of limtary to
Article 6 of the Covenant, can only be decided &ference to the Law applicable in armed confliat aot
deduced from the terms of the Covenant itself.
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Consideram a obrigacdo dos Estados de respeitdiraitos ndo-derrogaveis em todas as
circunstancias, inclusive durante os conflitos almsa(CHETAIL, 2003; HEINTZE, 2004;
ROSAS, 2005).

A Convencéo sobre os Direitos da Crianca, adoéadd 989, apresenta substancial
intercessdo entre a protecdo internacional dostairbumanos e o direito internacional
humanitario, constituindo progresso consideravetauificacdo para proteger as vitimas dos
conflitos armados. O artigo 38 (1) do tratado abrag Estados a garantir o respeito das
regras de direito humanitario referentes a proteds#® criancas. Esse artigo relaciona-se
diretamente com o artigo 77 do | Protocolo Adiciotha 1977, pois visivelmente repete as
provisdes contidas nesse tratado.

As Convencdes de Genebra de 1949 sdo normas gquedmo fundamento a
protecdo da pessoa humana, aplicadas a circuretdespecificas, ndo excluindo o carater
complementar e convergente dos tratados de direitoganos. A convergéncia significa a
intercessao no escopo da protecao, ou seja, peumaeaplicacdo cumulativa de ambos o0s
corpos normativos e tem fundamento na teoria deptnentaridadé (HEINTZE, 2004),

na qual os tratados de direitos humanos preenci@mas existentes no direito humanitario.

3.2 Os Protocolos Adicionais de 1977

Os | e Il Protocolos Adicionais de 1977 representam avan¢co na extensdo da
protecdo humanitaria e carregam consigo algumasstss para as lacunas da Il Convencéao
de Genebra, tais como o aumento da protecdo dalggdpu civil contra os ataques
indiscriminados, ampliagdo do status dos combatemts guerras de libertacdo nacional e
nas situacdes de guerrilha, desenvolvimento daemghtacdo do direito internacional
humanitario e aumento da protecdo tanto dos civenip dos combatentes nos conflitos

armados nao-internacionais (ROSAS, 2005). Esteéadiva sdo produtos dos anos 1970 e

3L A teoria da complementaridade tem exemplos prétieoentes: Kuwait em 1990-1991 e Iraque 2003-2004.
Maiores detalhes em Heintze (2004,p.794-795).
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refletem a atmosfera de confronto da guerra falver isso explique o fato de alguns dos
principais atore€ do cenario politico internacional ainda nao osrteratificado (BORGES,
2006). Um exemplo dessa contribuicéo € o artigad@3rotocolo Adicional | de 1977, que
foi reconhecido como direito internacional costimes estende a protecdo dos direitos

humanos para todos os beligerantes detidos. Assejamos parte do supracitado artigo:

[...] 1. Na medida em que forem afetadas por utoagio prevista pelo artigo 1 do
presente Protocolo, as pessoas que estiverem ezn gedima Parte em conflito e
ndo se beneficiarem de um tratamento mais favgraesltermos das Convengdes
e do presente Protocolo, serdo, em qualquer ci@nocia, tratadas com
humanidade e se beneficiardo pelo menos das pestgqu@&vistas pelo presente
artigo, sem qualquer distingdo de carater desfaebitdaseada em racga, cor, sexo,
lingua, religido ou crenca, opinides politicas otras, origem nacional ou social,
fortuna, nascimento ou outra situagéo, ou qualqueo critério analogo. Todas as
Partes respeitardo a pessoa, a honra, as conviegpeticas religiosas de todas
essas pessoas. [...] 3. Toda pessoa presa, datidtemada por atos relacionados
com o conflito armado sera informada sem demoraraaSes por que aquelas
medidas foram tomadas, em uma lingua que compreExrdato em caso de prisdo
ou detengdo por motivo de infracdo penal, ser&tidla no prazo mais curto
possivel, e em qualquer caso, desde que tenharadoess circunstancias que
justificavam sua prisdo, sua detencdo ou sua extém [...] 6. As pessoas presas,
detidas ou internadas por motivos relacionados aontonflito armado se
beneficiardo das protecdes previstas pelo presarttgo até sua libertagédo
definitiva, seu repatriamento ou seu estabelecimpenésmo apds o fim do conflito
armado. [...] 8. Nenhuma disposicdo do presenigoagodera ser interpretada
como limitando ou infringindo qualquer outra disgds mais favoravel,
assegurando, nos termos das regras do direitmauienal aplicavel, uma prote¢éo
maior as pessoas abrangidas pelo paragrafo 1.QTRPROLO ADICIONAL DE
1977, 1998, p.61-64).

O | Protocolo Adicional de 1977 € o mais importapiara o presente estudo e
relaciona-se com a protecado das vitimas dos comflitmados internacionais, possuindo 102
artigos. O paragrafo 2 do artigo 1 expressa: “os @ os combatentes ficardo sob a protecao
e a autoridade dos principios de direito intern@alio tal como resulta do costume
estabelecido, dos principios humanitarios e dagéexias da consciéncia publica”.

O artigo 41 estabelece a proibicdo do ataquermwsgos fora de combatédrs de
combat) os artigos 43 e 44 determinam a protecdo do cimiza membro das forcas

32 0s Estados Unidos n&o ratificaram o Protocolo iadal | de 1977 sob o argumento de que este praege
incentiva o terrorismo internacional. O PresideRtmald Reagan afirmava que o reconhecimento dasague
de libertacdo nacional e garantir o status de ctenba aos membros das forcas armadas irregulaes na
satisfazia o critério tradicional de combatente.
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armadas e estabelecem critérios para a determirtb&tatus de prisioneiro de guerra; o
artigo 45 protege as pessoas que tomam parte stbdades; os artigos 46 e 47 excluem,
respectivamente, o tratamento como prisioneiro ukrrg para espides e mercenarios. Os
artigos 43, 44 e 45 relacionam-se diretamente d@os 4 e 5 da Terceira Convencao de
Genebra de 1949, o primeiro define aqueles iatiog prisioneiros de guerra e o segundo
aplica-se aos casos em que ha duvidas sobre & statyrisioneiro de guerra de certo
individuo.

No que tange a populagéo civil, o artigo 50 defiseindividuos integrantes desse
grupo e o artigo 51 estabelece a protecdo dos nsesmmplementando a Quarta Convencéo
de Genebra de 1949. Os artigos 92, 93, 94, 95dispGem sobre a assinatura, ratificacao,
adesédo e entrada em vigor do Protocolo I. O afRaletermina que a denuncia deve ser
feita por escrito, produzindo efeito apenas a Pdgaunciante e nenhuma denudncia
notificada tem efeito sobre as obrigacdes ja catdsem virtude de conflito armado e sobre
atos ja cometidos.

O 1l Protocolo Adicional de 1977 determina a pc¢éte das vitimas dos conflitos
armados internos, com 28 artigos. O paragrafo &rtigo 1 exclui a aplicacdo do tratado nas
“situacOes de tensdo e perturbacao internas, ¢éam enotins, atos de violéncia isolados e
esporadicos e outros atos analogos, que ndo s&waemdos conflitos armados”, ou seja,
aplicar-se-a o tratado quando ocorrer um confliterno que atinja parametros internacionais.
O artigo 2 preceitua que ndo ha qualquer caratdrstiacdo na aplicacdo da norma. O artigo
4 determina as garantias fundamentais para osidutis afetados pelo conflito; os artigos 7,
8, 9 e 10 protegem os feridos, enfermos e naufragm®plementando a Primeira e a
Segunda Convencdes de Genebra de 1949; os arfigdst 115, 16, 17 e 18 protegem a
populacéo civil afetada, novamente realizando cemphtos a Quarta Convencgao e o artigo
19 e seguintes dispdem sobre assinatura, ratificagiesao, entrada em vigor, dendncia e
notificacdes. Esse tratado ndo tem interferéncideterminacdo do status de prisioneiro de
guerra ou nos principios tradicionais aplicadoscwsbatentes, ele apenas confere garantias

minimas as pessoas envolvidas nos conflitos armados
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3.3 Os costumes internacionais e o ius cogens

A existéncia de tratados internacionais sobreotepéo dos prisioneiros de guerra ndo
retira do costume internacional e ds cogens sua relevancia. A Corte Internacional de
Justica (CIJ), através de sua opinido consultiveu& jurisprudéncia, possui um papel
fundamental para a compreensdo da conexdo entteraencdes de Genebra de 1949, o
direito costumeiro e ws cogens.

O direito costumeiro é estabelecido através decpsategulares reconhecidas como
normas. Pode-se dizer que o costume é constituiddaamente de dois elementos. O
primeiro € a uniformidade da pratica, ou seja, ‘&peticAo continua do mesmo
comportamento através dos anos” (BUGNION, 20034%).3Diferentes sujeitos realizam
acOes semelhantes em relagcédo a situacdes sinmdarfesma consideravelmente extensiva e
uniforme. O segundo elemento estd no reconheciméatque este direito uniforme e
continuo corresponde a uma necessidade ou deverc@ obrigatdria do direito costumeiro
estd em sua conviccdo, em outras palavras, naacréacexisténcia de um direito ou
obrigacdo, chamado giaris sive necessitati©) artigo 38 do Estatuto da Corte Internacional
de Justica (1945) define o direito costumeiro cding uma préatica geral aceita como sendo
o direito.”

O direito costumeiro tem relevancia para o Dirditiernacional Humanitario (DIH),
pois existem algumas situacdes nas quais ele gode &m primeiro lugar, pode ser que
algum pais envolvido em um conflito armado néo aemsltificado as Convencdes de Genebra
de 1949, nessa situacdo os costumes sao aplieadasegundo lugar ainda existem aspectos
sobre o regime dos prisioneiros de guerra que @0 expressamente cobertos pela
Convencéao; e em terceiro lugar, existe a poss#ulkdde uma das partes do tratado ter
formulado alguma reserva sobre alguma de suasgies/i O costume internacional carrega
consigo um alto grau de aceitacdo na sociedadmatienal e por isso € essencial no ambito
do direito internacional humanitario.

A Corte Internacional de Justica em 1949, no GisdCanal de Corfu; refere-se

Y

indiretamente a natureza costumeira dos tratadoglimdto internacional humanitario
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(CHETAIL, 2003). Este caso discute a obrigacdo déficar a existéncia de campos
minados, contidas na Convencao de Haia, n. VIII19@7. A Albania, uma das partes em
conflito, ndo ratificou esse tratado. A Corte dexla

A incumbéncia da obrigacao sobre as autoridadesialbas consistia em notificar,
para o beneficio da navegacdo em geral, a exiatéiecminas nas aguas territoriais
albanianas e alertar os navios britanicos que szxiapavam do perigo iminente
gue as minas os expunham. Tais obriga¢des baseiands na Convencgéo de Haia
de 1907, n. VIII, mas nos principios reconhecidmmsideragdes elementares de
humanidade; e na obrigacéo de todos os Estadodaddaixar o seu territério ser
usado para a pratica de atos contrarios ao dideitoutros Estaddd.(O Caso do
Canal de Corfu - Méritos, p. 22aducado nossa

A Corte entende que provisOes especificas da Cgéuvetle Haia de 1907 declaram
principios gerais do direito internacional. E pottea mesmo que implicitamente, admite-se a
natureza costumeira das normas expressas na Caov@RQNZITTI, 2001). Em 1986, no
caso concernente as Atividades Militares e Par@rek contra e na Nicaragua a Corte
reitera seu posicionamento:

Se um Estado em qualquer territério maritimo (falhar em dar qualquer
notificacdo ou aviso de qualquer forma, em detrim&la navegacao pacifica e da
seguranca, comete uma violagdo contra os princigmsdireito humanitario
expostos nas provisdes especificas da Convencadlin.de 1907.3* (Caso
concernente as Atividades Militares e Paramilitav@stra e na Nicaradgua, p.112,
traducéo nossp

No mesmo caso, a Corte Internacional de Justicdbdamexamina a nhatureza
costumeira das Convencgdes Internacionais de Gedebi®49. A reserva formulada pelos
Estados Unidos aos tratados internacionais meltdég parece impedir a Corte de aplicar as

% The obligations incumbent upon the Albanian aditiesr consisted in notifying, for the benefit ofigbing in
general, the existence of minefield in Albanianriterial waters and in warning the approaching iBhit
warships of the imminent danger to which the migldfiexposed them. Such obligations are based,mdhe
Hague Convention of 1907, n. VIII, recognized piphes, namely: elementary considerations of hunyanit
even more exacting in peace than in war; the placdf the freedom of even more exacting in peaea in
war; the principle of the freedom of maritime commuation; and every State’s obligation not to allow
knowingly its territory to be used for acts comyr&r the rights of other States.

34t a State lays in any waters whatever (...) anifsféo give any warning or notification whatsoevar,
disregard of the security of peaceful shippingcammits a breach of the principles of humanitardiaw
underlying the specific provisions of Conventionvl. of 1907”.
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Convencdes de Genebra. A Corte, contudo, entendeseé necessario fazer qualquer
consideracédo sobre a reserva dos Estados Unidss, po

A conduta dos Estados Unidos sera julgada em aoidade com os principios
gerais fundamentais do direito humanitério. [..§ Bonven¢des de Genebra em
algumas questdes desenvolvem, e em outras ndo @8admque a expressdo de
tais principios” (Atividades Militares e Paramilitares contra eNiearagua, p. 218,
traducéo nossp

A denudncia do tratado néo retira a obrigacdo dage$am conflito de permanecerem
obrigadas ao cumprimento dos principios geraisigital internacional, dos usos e costumes
estabelecidos entre as nacdes e das normas humaandéadas pela consciéncia publica
(CHETAIL, 2003). A Terceira Convencdo de Genebral@d9 expressa no artigol42,
paragrafo 4.

A dendncia s6 sera vélida em relagdo a Poténciandeante. Nao tera efeito algum
sobre as obriga¢bes que continuam a caber as Rante®nflito em virtude dos
principios do direito das gentes, tal como resddts usos e costumes estabelecidos
entre nacbes civilizadas, dos principios humaoigare das exigéncias da
consciéncia publica. (Il CONVENCAO DE GENEBRA DB49, 1992, p. 112).

A posicdo de norma costumeira das Convencdes deb@Gede 1949 é confirmada
através do seu proprio texto, pois este tem corae pancipios estabelecidos desde o século
XIX, contidos nas Convencdes de Haia e na Convedead@enebra de 19¥90 artigo 3,
comum a todas as Convencdes de Genebra de 194&nmcatisposicdes claramente
inspiradas nas “consideracdes de humanidade elarasfif. No entanto, nem todas as
provisdes contidas na Terceira Convencéo alcancaraosicdo de direito costumeiro, um
exemplo é o artigo 4 e a determinacéo do statupuisieneiros de guerra, pois ndo ha uma

aplicacéo ou um entendimento uniforme dessa norma.

% “The conduct of the United States may be judgedomting to the fundamental general principles of
humanitarian law. (...) The Geneva Conventionsimgome respects a development, and in other resspec
more than the expression of such principles”

% O Tribunal de Nuremberg em 1945 confirmou que asve€ncdes de Haia, n. IV de 1907 declaravam o
direito e os costumes de guerra. Maiores detairesRosas ( 2005, p 98-99) e Chetail (2003, p-2/8.

3 Termo usado pela Corte Internacional de Justiga gasignar os principios de humanidade expostos no
artigo 3 comum as quatro Convencgdes de Genebr@4s: 1
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Em 1996, em sua opinido consultiva sobre a Legddicio Tratado sobre o Uso de
Armas Nucleares, a Corte confirma seu posicionanelet dez anos atras no caso da
Nicardgua e no Caso do Canal de Corfu, afirmanddpdna ambigua, que as Convencdes
de Haia declaram os principios e normas costumeiess Convencdes de Genebra baseiam-
se nesses principios ampliando-os.

No que tange adus cogenstambém é importante compreender sua relevancia e
relacdo com a Terceira Convencdo de Genebra de DA% cogendrata-se de normas
peremptorias de direito internacional associadascao de ordem publica, essenciais para a
comunidade de Estados. A Convencao de Viena de d®i@% essas normas em seu artigo
53:

E nulo um tratado que, no momento de sua conclusidlite com uma norma
imperativa do Direito Internacional geral. Pardins da presente Convengéo, uma
norma imperativa de Direito Internacional geralnéaunorma aceita e reconhecida
pela comunidade internacional dos Estados comoadm, tcomo norma da qual
nenhuma derrogacéo é permitida e que s6 pode sdificada por norma ulterior
de Direito Internacional geral da mesma nature2@NVENCAO DE VIENA DE
1969, 2005, p.270).

Segundo o entendimento da CIJ, as normasuslecogensrelacionam-se com as
obrigacbe®rga omnesem varios contextos, em especial com DIH, comii@stos humanos
fundamentais, com a proibicdo do uso da forca ieeita de autodeterminacéo dos povos. A
primeira referéncia realizada pela Corte a obrigagga omnedoi em relagdo a proibicdo
do genocidio em sua opinido consultiva sobre RaseavConvencdo para a Prevencédo e
Puni¢cdo do Crime de Genocidio de 1951. A Corteriaigonal de Justica, nas palavras de
Cheitail (2003):

Considera que a adocao da Convencéo para a Preverigénicdo do Crime de
Genocidio em 1948 teve o efeito de cristalizaregalidade do genocidio como
uma obrigagderga omnesEm segundo lugar, admite que n&o apenas a g
do genocidio em si adquiriu o status de uma obfigacga omnesmas toda a
Convencdo, incluindo particularmente a obrigagcéotrdeer a julgamento ou a
extradicdo de pessoas que tenham cometido, inottadentado cometer tal crime
internacionaf® (CHETAIL, 2003,p.25Qraducio nossa

% The Court considers that the adoption of the Cotie on the Prevention and Punishment of the Crie
Genocide in 1948 had the effect of crystallizing thutlawing of genocide as an obligatierga omnes
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Ao contrario da clareza sobre o Crime de Genogcalmbscuridade prevalece sobre a
posicao das normas aplicaveis a conducgéo dasittadék e a protecdo das vitimas de guerra.
A Corte apenas declara que as normas fundamergadireito humanitario devem ser
observadas pelos Estados, independentemente e tatiicado ou ndo as Convencoes,
pois estas normas constituem principios intran$geexide direito costumeiro internacional
(CHETAIL, 2003; ROSAS, 2005).

A declaracdo de que as normas contidas nas Cdimeme Genebra de 1949
possuem principios intransgrediveis pode gerar duagretacdes. A primeira de que 0s
principios fundamentais de direito humanitario sgamente normas imperativas, ou seja,
ius cogens gerando a obrigacderga omnese a segunda de que a Corte reconhece
implicitamente o carater peremptorio de tais normamms se conteve, perdendo a
oportunidade de aclarar o posicionamento do difeitoanitario.

Assim, o posicionamento fundamental de direitotisogiro das normas de direito
humanitario € indiscutivel. No entanto, a ligacatree suas normas e o seu potencial como
ius cogendica prejudicado devido a falta de clareza da €ofjpesar disso, 0s principios

fundamentais do direito humanitario, sao indis@lthente normas peremptorias.

3.3.1 Os principios fundamentais do Direito Intesio@al Humanitario

Os principios fundamentais do Direito Internaclodamanitario (DIH) podem ser
agrupados em trés grupos: principios fundamenédégivos a conducdo das hostilidades;
principios relativos ao tratamento das pessoasaderpda Parte adversa e os principios
relativos a implementacéo do DIH.

Os principios fundamentais relativos a conducids tastilidades estdo na

necessidade da distincdo entre combatentes e mavEpibicdo do uso de armas que causem

Secondly, it admits that it is not only the outlagiof genocide itself which has acquired the statuan
obligation erga omnesbut the entire Convention, including in particuthe obligation to bring to trial or
extradite persons having committed, incited omaptieed to commit such na international crime.
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sofrimento desnecessério (proporcionalidade) e mcipio de humanidade contido na
Clausula Martens.

A distingdo entre combatentes e ndo-combatentes grincipio fundamental contido
nas Convencdes de Genebra de 1949 que busca edorate populacao civil e de objetos
civis, pois determina aqueles que podem ser atisgpélas hostilidades ativas; posto que
somente os combatentes devam ser alvos de atamug®msso que 0s civis deverdo ser
preservados (CHETAIL, 2003; GEIB, 2006; ROSAS, 200ATKIN, 2005).

O primeiro instrumento multilateral preocupado camistingdo entre combatentes e
ndo-combatentes foi a Declaracdo de Sao Petershilegh868. Desde entdo, diversos
instrumentos reiteram essa distincdo, mas foi comdagao dos Protocolos Adicionais de
1977 que esse principio atingiu o nivel univer§alartigo 48 do | Protocolo Adicional
estabelece:

Com vista a assegurar o respeito e a protecdo plalggdio civil e dos bens de
carater civil, as Partes em conflito devem semarerfa distincdo entre populacéo
civil e combatentes, assim como entre bens deeracatil e objetivos militares,
devendo, portanto, dirigir suas operagfes unicaeneortra objetivos militares. (I
PROTOCOLO ADICIONAL DE 1977, 1998, p. 39).

O segundo principio determina a proibicdo do wsarthas que causem o sofrimento
desnecessario aos combatentes, retirando dos Eslaliloerdade na escolha dos meios e
métodos utilizados no combate. Esse principio també encontra na Declaracdo de Sao
Petersburgo de 1868, nas Regulactes de Haia dee1B3¥7 e foi reafirmado no | Protocolo
Adicional de 1977.

A Clausula Martens recebeu esse nome na Confar@ecPaz na Haia de 1899 em
homenagem a um delegado russo, sua versao modtdinzoatida no paragrafo 2 do artigo 1
do Protocolo Adicional | de 1977. Essa clausulame direito costumeiro, tem o carater
normativo e regula a conduta dos Estados no casma® a auséncia de uma norma em
particular. Os principios fundamentais relativodratamento das pessoas no poder da parte
adversa encontram-se expressos no artigo 3, corsugouiairo Convencgdes de Genebra de

1949, ou seja, as vitimas do conflito devem recetsamento humano e digno. Esse
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dispositivo era o Unico adotado no caso dos cosflarmados internos, até a adocdo do
Protocolo Adicional Il de 1977.

No que tange aos principios relativos a impleméaado direito internacional
humanitario, encontramos a obrigacdo de respeitagam@ntir o respeito do direito
humanitario; a assisténcia humanitaria e a praibigiigenocidio.

A obrigacgéo de respeitar e garantir o respeitoigitd humanitério esta expressa no
artigo 1 das Convencdes de Genebra e no | Protdadilmonal dispbe: “as Altas Partes
contratantes se comprometem a respeitar e fazeeit@so presente protocolo em todas as
circunstancias.” Essa provisédo relaciona-se diretdencom o carater especial do direito
humanitario e determina que cada membro da comimidaernacional estd obrigado a
cumprir e a garantir o cumprimento dessas normas.

O principio da assisténcia humanitaria preceituaugilio durante os conflitos
armados sem discriminacdo de qualquer tipo, emabdigaeal protecdo contra o sofrimento
causado pela guerra a pessoa humana.

Sobre a prevencéo e punicdo do crime de genoddigesmo constitui um principio
doius cogens acarreta a obrigac&oga omnesA qualificacdo legal do crime de genocidio
independe do tipo de conflito armado, interno darmacional ou sequer da existéncia de um
conflito. Além disso, os Estados possuem jurisdigdiversal no direito internacional para
prevenir e punir o crime de genocidio, ou seja, @dstem limites territoriais para combaté-
lo.

3.3.2 A forga obrigatéria da Terceira ConvencaoGlenebra de 1949

A Conferéncia Diplomatica de 1949 tomou o cuidddagarantir a forga obrigatoria
das Convencoes de Genebra que estavam sendodhsogiando omitiu intencionalmente a
clausula geral de participacatausula si omnesontida na Convencao de Genebra de 1929.
Essa omissdo permite que a norma seja aplicadssinelem relacdo aos paises que néo sdo

partes dos tratados. O artigo 2, comum as quatnveigdes estipula:
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Além das disposicdes que devem entrar em vigorempd de paz, a presente
Convencdao serd aplicada em caso de guerra declauadiaqualquer outro conflito
armado que possa surgir entre duas ou mais AltéssRaontratantes, mesmo que o
estado de guerra ndo seja reconhecido por uma delas

A Convencao serd igualmente aplicada em todos ssscde ocupacdo total ou
parcial do territério de uma Alta Parte Contratantesmo que essa ocupacgdo néo
encontre qualquer resisténcia militar.

Se uma das Poténcias em conflito ndo for parte nesepte Convencédo, as
poténcias que nela sdo Partes manter-se-80, noat@nimadas pela referida
Convencao, em suas relagdes reciprocas. Ficard@upo lado, ligadas por esta
Convencdo a referida Poténcia, se esta aceitacaapiuas disposicdes. (llI
CONVENCAO DE GENEBRA DE 1949, 1992, p. 62).

Os artigos 62, 61, 141 e 157 comuns as quatro €mdes, complementam o
disposto no paragrafo 3 do artigo 2. Os Estadogjadgs em conflitos armados de carater
internacional ou ndo internacional tornam-se oldlkgaao cumprimento dos tratados quando
declaram sua aceitacdo ao Conselho Federal Sai¢mtificacdo tem efeito imediato.

No que tange a dendncia, os artigos 63, 62, 1438¢ também comuns as quatro
Convencdes, produzem efeitos um ano apos suacagfib ao Conselho Federal Suico, que
comunicara a notificagdo aos Governos de todadtas Rartes Contratantes. A denudncia sé
tem validade em relacdo a Poténcia denuncianten tdl@ efeito algum sobre as obrigacfes
gue couberem as Partes em conflito em virtude dosipios do direito das gentes, tal como
resultam dos usos e costumes estabelecidos eng@eseaivilizadas, dos principios
humanitarios e das exigéncias da consciéncia @ubl{art.63 (3), | CONVENCAO DE
GENEBRA DE 1949, 1992, p.38).

Bugnion (2003) formula a seguinte reflexdo sobderincia:

Dada & universalidade das Convencgbes e seus pamdi@ss internacionais, €
dificil imaginar que qualquer pais, uma vez parteleria denuncia-las.

Por outro lado, é concebivel que ao invés de déaurc Convengdo — 0 que
poderia ter repercussOgs-a-vis para todas as partes contratantes — um pais em
Guerra poderia decidir suspender sua aplicacackmpéio ao adversario, com base
nas flagrantes violagbes das provisdes basicasopeloent®’. (BUGNION, 2003,

p. 315,traducdo nossa

39 «Given the universality of the Conventions anditlieternational moral standing, it is hard to inmegthat
any country, once party to them, would denouncenth®n the other hand, it is conceivable that irtef
denouncing the Conventions — which would have @pssionsvis-a-visall contracting parties — a country at
war might decide to suspend their application igard to its adversary, on the ground that the riditel
blatantly violated their basic provisions.”
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Dessa forma, o Estado, ao invés de denunciar aeboao, poderia se embasar na
falta de reciprocidade para deixar de aplica-lavBiaade, € de aceitacdo geral no Direito
Internacional que o Estado diretamente prejudigafouma brecha material de um tratado,
tenha o direito de suspender a aplicagéo totalnoparte do tratado em relagdo ao outro
Estado (BROWNLIE, 1997, p.201).

A Convencgéao de Viena de 1969, no artigo 60, pafadr confirma o posicionamento
de Brownlie (1997): “Uma violagcéo substancial de watado bilateral por uma das partes
autoriza a outra parte a invocar a violagéo connsaae extingdo ou suspensdo da execugao
de tratado, no todo ou em parte”. Esta é uma falene@epresalia, adotada pelo Estado lesado
pela brecha, de penalizar o Estado responsavete&aas inevitavelmente levam ao abuso
e geram contra-represalias. As partes ficam presasmedidas e contramedidas como
desculpa para deixar de cumprir obrigacdes, corsiypgis atos violentos.

Em relacdo as Convencles de Genebra, os Estagltatasios abriram mao das
represalias, tornando-as proibidas no ambito deilitnternacional Humanitario, conforme
disposto no artigo 46, 47, 13 e 33, comuns as guabnvencdes: “Estdo proibidas as
medidas de represalia contra feridos, enfermosopésedificios ou material protegidos pela
Convencao.” As Altas Partes Contratantes ndo temipgdo de se eximir do cumprimento
dos tratados, mesmo que a parte adversa o faceigd @0, paragrafo 5 da Convencao de
Viena de 1969, em relacdo ao Direito Internacidhahanitario afirma: “Os paragrafos 1 a 3
ndo se aplicam as disposi¢cfes sobre a protecaeska humana contidas em tratados
internacionais de carater humanitario, especialenest disposi¢cdes que proibem qualquer
forma de represalia contra pessoas protegidassaratados.”

Um tratado internacional torna-se obrigatorio padas as nacdes quando a grande
maioria das nacdes expressa sua concordancia,tadeoda minoria ndo-parte do tratado &
sobreposta em razdo da expressao de um padréorigagdlo pela maioria dos Estados
subscritos. O tratado de direito internacional hoithsio € distinto por restringir a conduta
que de outra forma seria anarquica (SASSOLI; BOWR(IE999). A forca obrigatéria das
Convencdes de Genebra de 1949 esta no fato das peném se comprometido a cumpri-las

em todas as circunstancias.
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4 A CONDICAO LEGAL PARA O STATUS DE PRISIONEIRO DE GUERRA

4.1 A existéncia de um conflito armado

Antes de ser analisada a categoria de pesso&dadés prisioneiros de guerra €
necessario compreender algumas questdes. A priohelaa € a dicotomia entre os conflitos
armados e as relacdes nos tempos de paz.

Como visto anteriormente, as Convengdes de Hail888 e 1907 e a Convencao de
Genebra de 1929 estdo associadas a concepcacaldasjuerra e foram silenciosas quanto
a sua aplicabilidade, obviamente, seu uso eraidiredo em tempo de guerra. Ja as
Convencodes de Genebra de 1949 juntamente com a dzetNacbes Unidas introduziram a

nocao de conflito armado. O artigo 2, comum asrqu@onvencdes preceitua:

Além das disposicdes que devem entrar em vigorempd de paz, a presente
Convencdao serd aplicada em caso de guerra declauadaqualquer outro conflito
armado que possa surgir entre duas ou mais AltéssRaontratantes, mesmo que o
estado de guerra ndo seja reconhecido por uma delas

A Convencao serd igualmente aplicada em todos ssscde ocupacdo total ou
parcial do territério de uma Alta Parte Contratantesmo que essa ocupacgdo néo
encontre qualquer resisténcia militar.

Se uma das Poténcias em conflito ndo for Parte reaepte Convencéo, as
poténcias que nela sdo Partes manter-se-do, not@ni@adas pela referida
Convencao, em suas relagdes reciprocas. Ficard@upo lado, ligadas por esta
Convencdo a referida Poténcia, se esta aceitarcaaplsuas disposicdes.
(CONVENCOES DE GENEBRA DE 1949, 1992, p.62).

Antigamente, a guerra era precedida de uma cerandiplomética na qual um dos
Estados, antes de qualquer ato beligerante, apa@sersua declaracdo de guerra
oficialmenté®, com todas as implicacdes legais cabiveis. Quamda@onflito tinha inicio,
sem ter sido precedido dessa declaracdo, ou quandalas partes ndo reconhecia o estado

de guerra, em teoria, a contestacdo da aplicagdGalavencdes existentes era possivel.

0 Um exemplo é a declaragéo de Guerra assinad@pesidente Franklins D. Roosevelt em 8 de dezexféro
1941, contra o Império do Japédo, um dia apds awatadPearl Harbor.
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A aplicacdo da Terceira Convencao de Genebra 4@ i@ssupde a existéncia de um
conflito armado ou ocupacéo territorial. No entargt determinacdo da existéncia de um
conflito enfrenta certa dificuldade, pois a intetpcdo do paragrafo 1 do artigo 2 mostra-se
visivelmente problemética no que tange a declaraghestado de guerra: “mesmo que o
estado de guerra ndo seja reconhecido por uma (@®Raees)”. Esse artigo pode ser lido em
sua literalidade: se ambas as partes ndo recoeneceestado de guerra, entdo a Convencgéao
ndo sera aplicada (PICTET, 1952; ROSAS, 2005).

Apesar da possibilidade da interpretacao literantendimento majoritario (PICTET,
1960; ROSAS, 2005; STEWART, 2003) estabelece gparagrafo 1 do artigo 2 néo deve
ser compreendido em sua literalidade. A frase eest§o deve ser interpretada da seguinte
forma: mesmo no caso do ndo reconhecimento doced@aduerra por um ou mais Estados
nao ha a necessidade deste para a ampla aplicac@ongencédo. Na verdade a intencao dos
criadores da Convencéao era justamente seu amgocaldurante os conflitos armados. No
caso de ocupacao territorial parcial ou total deulas Partes do tratado, ndo é necessario
declarar o estado de guerra. Este outro argumembé&m da apoio a essa interpretacdo
(ROSAS, 2005).

Segundo Pictet (1952) um soldado ferido ndo € roaismenos merecedor, de
tratamento médico de acordo com a existéncia owlo&econhecimento do estado de guerra
do seu Governo. Em outras palavras, independentendanexisténcia de guerra declarada
ou nédo, as Convencdes de Genebra de 1949 deveraplisadas a todo conflito armado,
mesmo quando uma das partes ndo seja signatatiatddo, pois as normas humanitarias
estdo incluidas no rol do direito costumeiro, goralcancado um alto grau de universalidade.

A distincéo classica entre guerra e estado deaguerra no sentido formal) por um
lado e guerra e conflito armado por outro lado fguem sentido material) perdeu sua
significacdo pratica, ja que o direito de gueriastdstituido pela lei dos conflitos armados e
por tanto, podemos interpretar o “estado de gued@’paragrafo 1 do artigo 2 das
Convencgdes de Genebra referindo-se a guerra endsenéaterial, ou “estado de conflito
armado” (ROSAS, 2005). Nas palavras de Pictet (1960
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Ainda é necessério acertar o significado de “ctmfirmado”. A substituicdo dessa
expressdo muito mais geral pela palavra “guerra’ deliberada. E possivel
argumentar quase de forma interminavel sobre aidaé legal de “guerra”. Um
Estado que use armas para cometer atos hostisaamito Estado pode sempre
manter que ndo estd fazendo guerra, mas meramegéfado em uma acao de
policia, ou atuando em legitima defesa. A expressanflito armado” torna esse
argumento mais dificil. Qualquer diferenca surgitiére dois Estados que leva a
intervencdo de membros das forgcas armadas seranfiitacarmado nos termos do
artigo 2, mesmo se uma das Partes negar a exst@dn@stado de guerra. Nao faz
diferenca por quanto tempo o conflito dura ou gaiavibléncia ocorreu, ou o
quanto sdo numerosas as forgas participantesjofesté que as forcas armadas de
uma das Poténcias tenha capturado adversérioseqeagsiadrem no escopo do
artigo 4. Mesmo néo tendo ocorrido luta, o fatouddas pessoas protegidas pela
Convencao serem detentos é suficiente para suzaggli. O nimero de pessoas
capturadas em tais circunstancias é, obviamengeiial’* (PICTET, 1960, p. 22-
23,traducgéo nossp

A auséncia do reconhecimento formal do estadouderg pelas partes em conflito
ndo € razao suficiente para considera-las livresolbldgacdo de cumprir a Terceira
Convencédo de Genebra de 1949. Levando em consiem@xposto, existem casos nos
guais ndo ha duvidas sobre a aplicacdo da Convargi@o: no caso de reconhecimento
formal explicito do estado de guerra pelas pamesindo ocorrem lutas prolongadas e
continuas entre dois Estados (mesmo ndo havendaralgo formal por nenhuma das
partes); ou no caso de ocupacdao territorial paotiaiotal de um Estado, mesmo néo tendo
ocorrido qualquer resisténcia armada. Contuds,dréblemas podem ser levantados sobre a
aplicacéo da Terceira Convencao de Genebra, ermroofide com o pensamento de Rosas
(2005):

1) Questbes relativas ao carater militar da operésda magnitude, intensidade e
frequiéncia);

“L1t remains to ascertain what is meant by “armedflmm”. The substitution of this much more general
expression for the word “war” was deliberate. Ip@ssible to argue almost endlessly about the légfihition
of “war”. A State which uses arms to commit a Hestict against another State can always maintainitts
not making war, but merely engaging in a policdoactor acting in legitimate self-defense. The eggion
“armed conflict” makes such arguments less easy. difference arising between two States and leattirthe
intervention of members of the armed forces isramed conflict within meaning of Article 2, evendhe of the
Parties denies the existence of a state of wanakes no difference how long the conflict lastsywhauch
slaughter takes place, or how numerous are thécipating forces; it suffices for the armed foragfsone
Power to have captured adversaries falling withmgcope of article 4. Even if there has been gittifig, the
fact that persons covered by the Convention ar@rd®t is sufficient for its application. The numloéipersons
captured in such circumstances is, of course, irarizht
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2) Questbes relativas ao carater da relacdo enir&stado e as forcas armadas
participantes em um conflito;

3) Questbes relativas ao carater das partes dditooaf suas forgcas armadas,
notadamente a questdo da participacdo de orgaeizagternacionai&. (ROSAS,
2005, , p.231iraducéo nossp

No que tange ao primeiro problema, o simplesdatom Estado deter pessoal militar
de outro Estado, em si, ndo constitui a obrigagiedde conferir o status de prisioneiro de
guerra. Esse principio aplica-se ndo apenas aoglasditar que comete crimes comuns no
territorio de outro Estado, mas também aquelesrgakzam operacdes militares isoladas,
como por exemplo, espionagem. Dificuldades ocormnentanto, quando estas operagdes
militares séo frequentes e acompanhadas de ata@mgaveis entre os Estados.

O segundo problema envolve o ndo reconhecimentialofla atuacdo de forcas
armadas participantes de um conflito contra umdsstam nome de outro Est4doEsses
participantes atuam em nome proprio e, portanf@pténcia Detentora ndo confere a eles o
status de prisioneiro de guerra, tratando-os carfilrados, sujeitos a punicédo. E se o Estado
do qual essas forcas armadas vieram se recus@orlhezer esses individuos como seus
subordinados, a Poténcia Detentora se vé no dideitoecusar o status de prisioneiro de
guerra, mas se esta reconhece a situacdo de uritcc@ammado, consequientemente, a
Terceira Convencao é aplicada.

Outro caso associado a este problema ocorre quexiste um conflito armado entre
duas partes, mas algumas das tropas participaadtesacionais de um terceiro Estado.
Quando estas tropas, mesmo nacionais de outrod:stam como voluntarios lutando em
favor de uma das partes, entdo tem o direito debe¥m status de prisioneiro de guerra.

A terceira questdo levantada por Rosas (2005)isse ao carater das partes em
conflito e suas forcas armadas. O problema ceadnal concerne a natureza das hostilidades
envolvendo as Nag¢fes Unidas (ONU) e alguma orgeédzentergovernamental regional. As

Convencobes de Genebra e os Protocolos Adicionaigossuem qualquer provisao sobre a

“21) Questions related to the character of the anjlibperations (their magnitude, intensity and dierepy); 2)
Questions related to the character of the relatipnbetween a state and the armed forces particgpat a
conflict; 3) Questions related to the charactethef parties to the conflict and their armed forcestably the
guestion of the participation of international argations.

3 Por exemplo, a Invasdo na Baia dos Porcos em Baleno de 1961 e a Expedicdo paquistanesa para
Kashmir em 1965.
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possibilidade de organizacdes internacionais seatem partes dos tratados, tampouco as
Nac6es Unidas ou outra organizacgéo fizeram esfqracs tal. E importante lembrar que o
Direito Internacional humanitario, seja através tl@dados ou como direito costumeiro,
considera ambas as partes obrigadas ao seu cumtmjnrelependente de seu status diante
do direito na guerra.

A ONU também pode ser parte em um conflito armadencontra-se obrigada ao
cumprimento das normas de direito internacional dnitério e o pessoal militar capturado,
pela Poténcia Detentora, deve ser tratado commipeiso de guerra. No que tange as outras
organizacdes internacionais, tais como a Organizagds Estados Americanos e a
Organizacdo da Unidade Africana, ndo ha duvidaesabaplicacdo do direito internacional
humanitario, ja que as forcas armadas dessas pagéeis sdo aquelas dos seus Estados-

membros.

4.2 A existéncia de um conflito armado internaciona

A segunda questdo a ser discutida € a dicotomiee ess conflitos armados
internacionais e os conflitos internos (ndo-inteim@ais). Tradicionalmente, o caréater
internacional da guerra sempre foi um dos critémass importantes para a aplicagéo da lei,
inclusive em relag&o aos prisioneiros de guerraR®) 2005; SASSOLI; BOUVIER, 1999;
STEWART, 2003). Até o advento dos Protocolos Adieis de 1977, as Convencdes nao
eram aplicadas aos conflitos armados internos.cApdi-se apenas o artigo 3, comum as
guatro Convencgdes, conferindo garantias fundansentatratamento das pessoas atingidas
pelas hostilidades ativas.

O CICV recomenda a aplicacédo extensiva do diieiternacional humanitario “em

todos os casos de conflitos armados sem o camdéenacional, especialmente nos casos de
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guerra civil, conflitos coloniais, ou guerras r@gps, as quais podem ocorrer no territorio de
uma ou mais Altas Partes contratantegPICTET, 1960, p.31raducdo nossa

As hostilidades internas com carater internacios@b chamadas de conflitos
internacionalizados pela doutrina contemporaneaCTBT, 1952; STEWART, 2003;
ROSAS, 2005; SASSOLI; BOUVIER, 1999). As situac@e® podem atingir o status de
conflito internacionalizado incluem: as guerras rentluas faccdes internas, ambas
patrocinadas por diferentes Estados; hostilidadesad entre dois Estados estrangeiros que
realizam uma intervencao militar em um conflito adma interno como suporte de lados
opostos e a guerra envolvendo uma intervencaongsira em suporte a um grupo de
insurgentes contra um governo estabelecido (STEWARD3). Rosas (2005) realiza a
seguinte classificacdo dos conflitos internos: Egupuramente internos, cobertos pelo artigo
3 comum as quatro Convencdes de Genebra; conflitesnos prolongados, onde ambas as
partes dispdéem de certa quantidade de organizag&eiplina; guerras civis onde ambas as
partes possuem muitas caracteristicas de um Estadflifos mistos envolvendo tanto lutas
civis quanto a participacao de um terceiro Estagdeyras de libertacdo nacional e conflitos
inter-estatais. Essas classificacbes sdo complenesrg discutidas nos proximos subitens.

A aplicacdo do direito humanitario baseia-se ranssa de que a violéncia armada
interna gera o exercicio da autoridade governarhentaéo a aplicacdo das Regulacdes
internacionais, com base nesse raciocinio as Cgiesnde Haia de 1899 e 1907 eram
aplicadas as guerras de caréater internacional.

As Convencgdes de Genebra de 1949 se mantiverdaemimte a favor de regular as
relacdes inter-estatais ao invés das guerras doass® grande maioria das provisdes
contidas nas Convencdes aplica-se aos conflitoadmende carater internacional. O artigo 3
estende 0s principios humanitarios mais rudimestgr@a as pessoas envolvidas nas
hostilidades e colocadd®rs de combatmas ndo contém uma provisdo especifica para a
protecdo dos prisioneiros de guerra. Nas palawaStewart (2003): “0s escassos principios

enumerados nele [artigo 3] sdo aplicados apenas antensidade das hostilidades alcangou

*4In all cases of armed conflict which are not mfieirnational character, especially cases of ciait,wolonial
conflicts, or wars of religion, which may occur the territory of one or more High Contracting Resti
(PICTET, 1960, p.31).
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o nivel prolongado de violéncia armada entre ad&olés governamentais e grupos armados
organizados ou entre tais grupos armado§STEWART, p. 318traducdo nossp
Os Protocolos Adicionais de 1977 estabelecem tincB® entre conflitos armados

internacionais e conflitos armados internos e drigam solucdo o problema sobre a lei a ser
aplicada aos conflitos armados internos. O | Pado@dicional de 1977 aplica-se aos
conflitos armados internacionais, conforme sewauri, paragrafo 3: “O presente Protocolo,
gue complementa as Convencdes de Genebra de 1848 peotecdo das vitimas de guerra,
se aplica nas situacdes previstas pelo artigoriugoa estas Convencdes”. O paragrafo 4 do

supracitado artigo estabelece:

Nas situagdes mencionadas no paragrafo precedstite imcluidos os conflitos
armados em que os povos lutam contra a dominacBmialoe a ocupacgédo
estrangeira e contra 0s regimes racistas, no ekerdd direito dos povos a
autodeterminacao, consagrada na Carta das Nac¢@dassl4nna Declaracgéo relativa
aos principios do direito internacional no querdigpeito as relagbes amigaveis e a
cooperacdo entre os Estados nos termos da CartaNde8es Unidas. (I
PROTOCOLO ADICIONAL DE 1977, 1998, p. 6).

Estes dispositivos legais confirmam a dicotomiatreenconflitos armados
internacionais e nao-internacionais: conflitos atagainternacionais ndo sao sindénimos de
guerras inter-estatais, ou a completa extensaadreibodnternacional humanitério pressupfe
gue os beligerantes em conflito sejam necessarienistados (STEWART, 2003).

A maior contribuicdo do direito humanitario reeem o Il Protocolo Adicional de
1977 que suplementa o artigo 3 das Convencdes deb@ee proporciona maior claridade
aos principios dispostos nesse artigo, mas ao mdsm@o, estabelece significativa

limitacdo ao alcance de sua propria aplicacaotiQoat dispde:

1. O presente Protocolo, [...] se aplica a todosoodlitos armados que nao estejam
cobertos pelo artigo 1 do | Protocolo adicionaCasvencdes de Genebra de 12 de
agosto de 1949 [...] e que se desenrolem em teéordé uma Alta Parte contratante,
entre suas for¢as armadas e as forcas armadadedissi, ou grupos armados
organizados que, sob a chefia de um comandantens®gel, exercam sobre uma

S The scant principles enumerate in it apply onlyemhthe intensity of hostilities reaches the leoEl
“protracted armed violence between governmentahaiites and organized armed groups or between such
armed groups.
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parte de seu territério um controle tal que Ihesni@ levar a cabo operagfes
militares continuas e concertadas e aplicar o pteggotocolo.

2. O presente Protocolo ndo se aplica as situal@®émnsao e perturbagdo internas,
tais como motins, atos de violéncia isolados e @sficos e outros atos anélogos,
gue nao sao considerados conflitos armados. (IIMRRGDLO ADICIONAL DE
1977, 1998, p. 98).

O Il Protocolo Adicional ndo é aplicado aos cdafliarmados entre dois grupos
dissidentes beligerantes. Aplica-se somente aoflitoenque se aproximam da concepg¢ao
tradicional das hostilidades inter-estatais, quandha forca armada organizada dissidente
exerce controle militar sobre parte do territoreouin Estado. A diferenca entre a regulacéo
dos conflitos armados internacionais e a lei apétdaos conflitos armados internos é
impactante, ja que apenas o artigo 3 e vinte eavitgos do Il Protocolo Adicional de 1977
sao aplicados a eles, nem mesmo as normas quamegalmeios e métodos de combate sdo
utilizadas. A disparidade da aplicacdo da normaegantom o fato do artigo 3 ser aplicavel
apenas aos nao-participantes e pessoas que temideaddosuas armas, fazendo pouco para
regular o combate ou proteger os civis contra esosf das hostilidades. Esse artigo falha em
elaborar regras precisas para estabelecer a disteigtre alvos militares e civis, nem faz
referéncia ao principio da proporcionalidade (STERVA2003).

Outro fato importante, sob um ponto de vista oli€ a auséncia de requerimento
gue possa conferir aos combatentes o status dengii® de guerra em conflitos armados
ndo-internacionais, tanto no artigo 3 quanto nerdtocolo Adicional de 1977, nada impede
as partes de processar os combatentes inimigoaigrircunstancias por terem pegado em
armas. Assim, aos conflitos armados internos séicadps os principios gerais do Direito
humanitario, as normas internacionais especificéndirecionadas a eles, e a legislacdo
nacional elaborada por cada Estado.
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4.2.1 Os critérios de internacionalizacdo do cdaoflarmado e a aplicacdo do Direito
Internacional Humanitario

E indiscutivel que um conflito armado entre Estatdon o carater internacional e por
sua vez, todas as Convencdes de Genebra de 194%®micolo Adicional de 1977 serdo
aplicados. J& um conflito armado interno, aquele gcorrer dentro do territorio de um
Estado, pode ter ou ndo o carater internacionabuse Estado intervir com tropas, por
exemplo; ou se os participantes do conflito armatiyno agirem em nome de outro Estado.
Existem alguns critérios de internacionalizagdocdaflito armado no ambito do direito
internacional: se os participantes atuam como agedé um Estado ou se ocorre uma
intervencg&o militar.

Quando alguns participantes do conflito interneragem nome de outro Estado,
conferem a este o0 aspecto classico necesséaricpaliaternacionalizacdo. No caso sobre as
Atividades Militares e Paramilitares contra e naddagua, a Corte Internacional de Justica
teve que responder sobre a relacdo e responsdeildizs Estados Unidos da América pelo
conflito armado entre osontras que patrocinava e o governo da Nicaragua. Est&odrg
declarou que tendo ou néo a relagdo dos contrasod@overno dos Estados Unidos sido de
dependéncia por um lado e de controle por outnda £®rreto equiparar osontras por
propositos legais, como um orgdo do Governo doadést Unidos, ou atuando em nome
desse Governo.

A Corte Internacional de Justica (ClJ) entendee @esar do alto grau de
envolvimento e participacdo dos Estados Unidos derica no conflito, ao patrocinar e
manter o controle sobre osntras néo foi responsavel por violagbes do direito hoitdao,
pois ndo controlava as acfes desses participaAtegcisdo € controversa e carrega consigo
consideravel inconsisténcia juridica, tendo sidstdoete debatida nos meios académicos. A
Camara de Apelacédo esclareceu que se um Estadwifin&reina, equipa ou prové suporte
operacional para um grupo, aquele exerce contalieeseste, tornando-se responsavel pelos
atos praticados.

O critério apresentado pode ser aplicado em ftéacdes distintas nas quais 0s

agentes podem ser considerados 6rgaos, de faton destado. A primeira situagdo envolve
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0s atos praticados por um unico individuo ou unpgnoado militar organizado que alega ter
atuado como um 6rgdo de um Estado; a segunda enwobontrole de um Estado sobre
forcas armadas subordinadas, milicias ou unidadeanplitares e a terceira envolve a
assimilacéo de individuos aos 6rgdos de um Estamite estes agirdo na propria estrutura do
Estado.

Apesar da vasta literatura sobre estes crit&sigs aplicagdo ainda se mostra confusa
e problemética. A grande questdo € responder ssurgente cometeu acdes que possam
ligd-lo a um Estado. Através da resposta dessaupigrgo carater internacional, sera

atribuido ou ndo ao conflito armado. Stewart (2@@®)ara:

A complexidade também possui efeitos sérios nate®axternas que buscam
reforcar as normas de direito internacional hundaioit N&do apenas as partes em
conflito que envolve a luta de varios atores irderonais e domésticos irdo
determinar se um detento se qualifica para o stdeugprisioneiro de guerra,
também ira o CICV, o qual est4 tentado a encomjaspeito por tal status. Além
disso, da perspectiva legal, o teste é uma fundaéawula para a aplicagdo dos
diversos tipos de sangdes penais providas sobroissregimes. E duramente
surpreendente, entdo, que o teste atrasou examssite@0s procedimentos tanto no
ICTY e no Tribunal Criminal Internacional para Rwlan(ICTR)*® (STEWART,
2003, p. 327traducéo nossa

Estes trés critérios (ou testes) refletem o ateakdvolvimento da responsabilidade
do Estado no direito internacional publico, madizdilos no direito humanitario mina a
possibilidade da aplicacdo consistente das normasnahitarias nos conflitos
internacionalizados.

A intervencdo militar de outro Estado no conflitateirno € o segundo critério
considerado capaz de conferir o carater internatiaresse conflito. Mesmo intervencgdes
militares estrangeiras que afetem de forma inditeta conflito interno independente é

suficiente para tornar o conflito internacional,m o exemplo da Croéacia e Bdsnia-

“*The complexity also has serious effects on outsatéies seeking to enforce international humamitariorms.
Not only will parties to a conflict involving vanis international and domestic actors struggle terdéne
whether detainees qualify for prisoner-of-war statp too will the ICRC, which is attempting to enage
respect for that status. Moreover, from the pemspemf legality the test is a shaky foundation tbe
application of the very different penal sanctionsvided for under the two regimes. It is hardlypiging, then,
that the test has unduly delayed proceedings di bwt ICTY and the International Criminal Triburfak
Rwanda (ICTR).



61

Herzegovina. As forgcas armadas da Croacia estawatienadas em uma area fora do
conflito que ocorria entre as forcas armadas daiBéderzegovina e o Conselho de Defesa
Croaciano. Ao obrigar o engajamento das forcas damaa Bdsnia-Herzegovina fora da
area do conflito, as forcas armadas da Croaciagméiceram a capacidade desta de lutar
contra o Conselho de Defesa Croaciano na Bosnteaterpor isso foi responsabilizada pelo
Tribunal Penal Internacional para a Ex-logos|&via

O grau de intensidade do conflito interno se naostelevante, pois as Convencdes
de Genebra, aplicadas nos tradicionais conflitaseeBstados, independem do nivel de
intensidade e ndo existe base legal para que dst@®m@rmados internacionalizados sejam
tratados de forma diversa.

A razdo mais pertinente para a incorporagao daviencao militar como critério de
internacionalizacdo de um conflito armado interrsmé relagdo com o paragrafo 2 do artigo
2 das quatro Convencdes de Genebra de 1949, qeemde a internacionalizagdo do
conflito quando ocorrer a ocupacao total ou pamaterritorio de um Estado, mesmo sem
resisténcia. O paragrafo 2 do artigo 2, preenclecana do paragrafo 1 (ROSAS, 2005;
STEWART, 2003) e amplia a aplicacdo das Convengisa proteger as vitimas da
ocupacao.

Outra questdo a ser discutida é a relevancia donhecimento de uma entidade
envolvida em um conflito pelo adversario e terceiEstados. Um Estado pode se negar a
reconhecer o status de prisioneiro de guerra dandividuo por ndo ter reconhecido o status
de Estado da entidade que ele representa? O rexmem¢o formal um do outro ndo é uma
condicdo necessaria para considerar o conflito codeo carater internacional e
consequentemente gerar a aplicagcdo das Convened@sriebra e do direito internacional
humanitario em geral. Se a entidade possuir ogsigmg) como por exemplo, organizacao,
esta pode ser reconhecida como parte legitima mititoo

O artigo 4 do | Protocolo Adicional de 1977 dispde

A aplicacdo das Convencdes de Genebra e do peeRBesiiocolo, assim como a
conclusdo dos acordos previstos por estes instiogiendo terdo efeito sobre o
estatuto juridico das Partes em conflito. Nem gpacéio de um territério, nem a

*" International Criminal Tribunal for the former Yomjavia.
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aplicacdo das Convencgdes e do presente Protocetiaré@d o estatuto juridico do
territério em questéo. (I PROTOCOLO ADICIONAL DE7ZR 1998, p. 7-8).

A interpretacao deste artigo deixa claro que aagfio das Convencdes de Genebra e
o | Protocolo Adicional ndo dependem ou implicamr@onhecimento do adversario como
um Estado. Rosas (2005) entende que este pring§sico nado retira todas as dificuldades
envolvidas em estabelecer se uma entidade pre¢oabe os requerimentos para a condigdo
de Estado (povo, territério, administracdo e saliajaCaso haja duvidas sobre algum destes
requerimentos, o reconhecimento do Estado tem aendsiel significancia pratica, pois se
certa entidade ndo obteve o reconhecimento de nmeflstado, presume-se que ndo possui a
condicdo de Estado. O proprio reconhecimento cerégitimidade a entidade e possibilita
alcancar outros requerimentos para a condicao tael&s

A questdo do reconhecimento do governo inimigaa paraplicacdo das normas
humanitarias encontra certa relevancia em razaartifgo 4 A, paragrafo 3. Segundo este
artigo as forcas armadas inimigas devem estarvagcsesle um governo ou autoridade néao
reconhecida pela Poténcia Detentora. No entarttdyiga surge apenas quando existem duas
entidades que clamam ser o governo legitimo de eamuo Estado.

O reconhecimento da beligerancia € uma condicgenerl pra a aplicacdo da lei dos
conflitos armados nas guerras civis. Esse recameato dado pelos governos legitimos
envolvidos no conflito, garante aos soldados redsetdpturados o direito de receber o status
de prisioneiro de guerra, ou seja, as Convencodsethebra sdo aplicadas na integra, pelo
menos se a entidade oposta ao governo legitimgaapk normas. Por outro lado, se o
governo legitimo realiza atos que impliquem o réemimento implicito da entidade, entdo
este se torna automaticamente obrigado ao cumpntEs normas humanitarias, mesmo

gue negue sua aplicacéo explicitamente.
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4.2.2 Os efeitos da internacionalizacdo: a caraie®tdo mista versus a caracterizagado
global

No ambito do direito internacional humanitario,istem dois posicionamentos
distintos sobre os efeitos da internacionalizagéabordagem mista e a abordagem global
dos conflitos armados internos.

A caracterizacdo mista é a abordagem predominar@equal, dependendo das
circunstancias do conflito, este pode ter o cardternacional e ao mesmo tempo ser um
conflito armado interno. Isso significa dizer q@eczorrerem diversos conflitos no mesmo
territorio de um Estado, a caracterizagdo devenskvidualizada, ou seja, cada um recebe
seu carater, que pode ser internacional ou interno.

Em resposta a esta classificacdo, surgiu a caatéo global. Um grande numero
de autoridades prefere aplicar o conjunto de nodoadireito humanitario a todo o territorio
gue contém multiplos conflitos de origem internenternacional (PICTET, 1960; ROSAS,
2005; STEWART, 2003).

Estas duas abordagens podem gerar decisfes opastagaditorias. Nas palavras de
Stewart (2003):

[...] a relativa forca e fraqueza das visdes mestglobal indica que atingindo
qualquer tipo de acordo na presente estruturaédtavelmente envolver a escolha
entre uma teoria que ndo pode funcionar e umacprgtie nao € justificada. O
desafio, portanto, ndo é tanto o mérito das dusegi competidoras como para a
estrutura do direito internacional humanitario mgésal?® (STEWART, 2003, p.
335, traducéonossa).

Estes conflitos, chamados “mistos” envolvem pehesios trés partes, duas delas sao
autoridades originadas em um mesmo Estado. Alguerm@os podem ser citados: como 0s
conflitos no Afeganistéao, Indochina (Camboja, Ladgietnd) e Angola (ROSAS, 2005). Os

conflitos ocorridos podem ser caracterizados conmiernos que se tornaram

“81...] the relative strengths and weaknesses ofrttieed” and “global” views indicate that reachiagy sort of
agreement within the present framework will inebitainvolve choosing between a theory that cannotkw
and a practice that is not justified. The challetiyggrefore, is not so much to the merit of the temnpeting
views as to the structure of international humaigitelaw more generally.
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internacionalizados, pela participacdo direta de om mais Estados; ou conflitos
internacionais que se tornaram internalizados @elergéncia de duas autoridades nacionais
apos o inicio das hostilidades. Segundo Rosas 2008 dessas consequéncias legais pode
ocorrer: o conflito como um todo é coberto pelasvencdes de Genebra (artigo 2); o
conflito € amparado parte pelo artigo 2 e part® petigo 3 ou somente o artigo 3 sera
aplicado. As Convencdes de Genebra ndo fornecepostaspara tal questdo e os Protocolos
Adicionais agravam a dicotomia entre os conflitoeados internacionais e internos.

Nos conflitos internos internacionalizados peldipipacdo estrangeira, a abordagem
tradicional (PICTET, 1952; ROSAS, 2005; STEWART,03p distingue a assisténcia
estrangeira, o governo legitimo e os rebeldes @asues). Com a assisténcia estrangeira, o
conflito permanece interno, aplicando-se apenadigoa3 das Convencdes de Genebra; as
Convencgdes de Genebra aplicam-se no entanto ngioekntre o Governo legitimo e o
Estado estrangeiro e na relacdo entre o goveritimege rebeldes, o artigo 3 comum as

quatro Convencgdes também é utilizado. Segundo R2685):

A base tedrica da visao de que o suporte militag@aerno legitimo transforma o
conflito em internacional, e que a transformac&abim acontece na relagao entre
0 governo legitimo e os rebeldes, parece ser queeitacdo de tal suporte implique
em um tipo de reconhecimento de beligerancia, @uogorincipio de que ambas as
partes em um conflito internacional devem ser Estanl assuntos similares do
direito internacional ndo se aplicam no que tangmtervencdo estrangeifa.
(ROSAS, 2005, p.283raducédo nossa

O Comité Internacional da Cruz Vermelha recomemadaplicacdo do direito
internacional como um todo no caso de conflito @wnado-internacional, no qual, uma ou
outra parte, ou ambas recebem assisténcia de certeNo entanto, esta recomendagéo néao
foi bem recebida pela comunidade internacional greéere manter a distingéo tradicional
entre o governo legitimo e os rebeldes.

Sempre existirdo duas autoridades clamando pgitamelade, por ambos possuirem

tal reconhecimento por um numero significativo deceiros Estados. Um exemplo de tal

9 The theoretical basis of the view that militard @ the lawful government transforms the confiitb an
international one, and that the transformation t&es place in the relation between the lawfulegomnent and
the rebels, seems to be either that the acceptargech aid implies a kind of recognition of bedligncy, or
that the principle that both parties to an intepral conflict must be states or other similar sgl§ of
international law does not apply in respect of igmentervention.
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guestdo, que discutiremos no proximo capitulo é&arrimo no Vietna. Nestas situacdes,
guando um terceiro Estado intervém, o faz sob amaegto de estar auxiliando o governo
legitimo, o que pode implicar na falta de obrigagi®m reconhecimento do status de
prisioneiro de guerra para os rebeldes. Por oatto,lo adversario também pode se declarar
0 governo legitimo, e como tal tem o dever de aandestatus de prisioneiro de guerra para
todo soldado inimigo capturado (ROSAS, 2005; STEWARD03).

No caso do Vietnd, a intervengcdo no conflito tontamanha proporcdo, que seu
aspecto interno adquiriu um carater secundaridp s seu aspecto internacional. Neste
caso, a intervencao e apoio ao governo, dito fegjtacarretou um reconhecimento implicito
dos rebeldes como beligerantes. Quanto maior apopres do conflito, maior é a
dificuldade em se utilizar a divisdo tradicionaltrenrebeldes e governo legitimo. Essa
situacdo gera a consideracdo do estabelecido igo drtA (3) da Terceira Convencéo de
Genebra de 1949, que analisaremos a seguir.

O artigo 6 da Quarta Convencdo de Genebra de d&#® quando a aplicacdo das
normas humanitarias deve cessar. com o fim dasagpes militares. No momento em que
cessam as hostilidades que justificam o carat@rnational do conflito, este se torna
novamente um conflito interno. O Tribunal Pendklnacional da Ex-lugoslavia declara

sobre a questéao:

[O] direito internacional humanitario é aplicado idécio de tal conflito armado e
estende-se apds cessar as hostilidades, até qualsmjcada uma conclusao geral
da paz; ou, no caso de conflito armado interno,asordo de paz seja alcangado.
Até aquele momento, o direito internacional hun@iatcontinua a ser aplicado em
todo o territorio pelos Estados beligerantes ougasn de conflito armado interno,
em todo o territério sobre o controle de uma paetedio o combate ocorrido ou ndo
naquele local® (ICTY apud STEWART, 2003, p. 336).

Essa declaracdo demonstra que as normas humasigrn geral continuam a ser

aplicadas no caso do conflito perder seu caratégrnacional e continuar apenas

*0 |nternational Humanitarian Law applies from théiation of such armed conflicts and extends beytrel
cessation of hostilities until a general conclusadnpeace is reached; or, in the case of interpaflicts, a
peaceful settlement is achieved. Until that momangrnational humanitarian law continued to apislythe
whole territory of the warring States or, in thseaf internal conflicts, the whole territory undlee control of
a party, whether or not actual combat takes plageet
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internamente. O Tribunal reiterou a obrigacdo dadep de aplicar estas normas com a
alterac&o do tipo de conflito e com suporte naataraacdo mista dos conflitos armados, ou
seja, um conflito armado internacional pode seatoimterno.

Tradicionalmente, um conflito cessa com o fim dpsracdes militares evidenciado
pelo armisticio e o estabelecimento da paz. Nonémtaa atualidade raramente um conflito
armado tem inicio com uma declaracdo do estadaudgggou tem fim com o acordo do

armisticio.

4.2.3 O artigo 4 A (3) da Terceira Convengéo

Neste subitem devemos discutir a relevancia tigoad4 A(3) da Terceira Convencao
de Genebra de 1949 para os conflitos armados ogerom carater internacional, utilizado
como argumento para a aplicagdo das ConvencOesaebfa além das restritas situagdes
inter-estatais. Sao considerados prisioneiros darguos “membros das forcas armadas
regulares a servico de um Governo ou de uma aattwidjue ndo seja reconhecida pela
Poténcia detentora” (Il CONVENCAO DE GENEBRA DE4K) 1992, p. 64).

A simples existéncia de forcas armadas regulates alegam alianca com um
governo ou autoridade sem reconhecimento ndo éientk para a aplicacdo da Terceira
Convencéo de Genebra de 1949, pois esse artigaaaia conflitos armados internacionais.
Por outro lado ndo deve ser ignorada uma posshtetpretacdo liberal do artigo 2,
especialmente em conflitos civis com o envolvimergtvangeiro (ROSAS, 2005).

Deve ser compreendido entdo o significado do gaveru autoridade, conforme
mencionado na provisdo. O artigo parece baseamspresuncao de que 0 governo ou
autoridade de uma forma ou de outra representam pam@ de um conflito armado
internacional contra outra parte. O artigo 43 (@)l dProtocolo Adicional de 1977 confirma

esta idéia;
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As forgcas armadas de uma Parte em conflito se cempde todas as forgas, as
unidades e os grupos armados e organizados, cokcadb um comando
responséavel pela conduta de seus subordinado® diassa Parte, mesmo que essa
Parte seja representada por um governo ou umadaderndo reconhecidos pela
Parte adversa. Essas forcas armadas devem ser tgl#sma um regime de
disciplina interna que assegure particularmenteegpeaito as regras do direito
internacional aplicavel nos conflitos armados. RCAMOCOLO ADICIONAL DE
1977, 1998, p.34).

O texto preocupa-se em suplementar o artigo 4edeeira Convencéo de Genebra de
1949 ao dispor a definicdo de forcas armadas e aemies leais e aplica-se a todos os tipos
de forcas armadas, sejam regulares ou independdygas como 0 pessoal de suporte
(WATKIN, 2005). Em primeiro lugar o artigo 4 A (3gfere-se ao governo ou autoridade
chamados de governos genuinos (ROSAS, 2005; WATRIDO5) em exilio, mas que
continuam a resistir a ocupacao de uma Poténamirt@ando a aplicagcdo das Convencgdes
de Genebra, mesmo sem o reconhecimento desse gowarmutoridade pela Poténcia
ocupante. Em segundo lugar, este artigo tambénplgz axo caso de resisténcia apos o
desaparecimento de um governo ou mesmo apOs ongown poder ter proibido a
resisténcia através de um armisticio.

Dessa forma essa provisdo nao parece pressupor aquautoridade sem
reconhecimento seja necessariamente um Estado auRamte de um conflito armado
internacional. Os Unicos requerimentos para o akaa norma sdo: a autoridade deve ser
capaz de se expor, de forma plausivel, representar das partes em conflito; e deve ter
certa organizacao e disciplina para constituirdsrarmadas regulares capazes de oferecer
resisténcia a Poténcia ocupante. Se esta autor@adeverno alegar representar uma Alta
Parte Contratante, torna-se obrigada ao cumprimeéatderceira Convencdo de Genebra
(HENCKARTS; DOSWALD-BECK, 2005; PICTET, 1952; ROSAZ05; WATKIN, 2005).
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4.2.4 O artigo 4 A (2) da Terceira Convencéo, asde independentes e os Estados partes

O artigo 4 A (2) estabelece outra categoria de gasssjue recebe o status e

tratamento de prisioneiro de guerra :

Membros de outras milicias ou de outros corpos ntéhios, incluindo os dos
movimentos de resisténcia organizados, pertencentesa Parte em conflito, que
operem fora ou no interior de seu proprio territprmesmo quando ocupado, desde
que essas milicias ou corpos voluntarios, incluindanovimentos de resisténcia
organizados, satisfagam as seguintes condicdes:

a) Sejam comandados por uma pessoa responsavel gegmrdinados;

b) Possuam um sinal distintivo fixo e reconheciveiséadcia;

¢) Tragam as armas a vista;

d) Respeitem, em suas operacdes, as leis e costurgesma.

(I CONVENCAO DE GENEBRA DE 1949, 1992, p. 63).

As forcas independentes sdo aquelas que ndo comg®éoncas armadas regulares
protegidas pelo supracitado artigo. Os movimen®geasisténcia em territorios ocupados
foram incluidos nessa categoria de combatenteggdats, contudo, qualificam-se para o
status de prisioneiro de guerra aqueles que paatmin de conflitos armados de carater
internacional e de uma forma ou de outra atuaremneme de uma parte em conflito
(PICTET, 1960; ROSAS, 2005).

A ligagao entre o movimento de resisténcia e uaréepem conflito, segundo Rosas
(2005), baseia-se na presuncao de que o movimentesgténcia atua em nome de um pais
ocupado, mas nao indica claramente como esta cetiny@ ser revelada.

Segundo a doutrina predominante (PICTET, 1960; R&2A05; STEWART, 2003)
este dispositivo deve ser interpretado de formexrdibpara ndo impor a autorizacdo expressa
de uma parte para a atuacao das forcas armadaenuntes. Nas palavras de Rosas (2005)
“Essa interpretacdo parece bem fundamentada, paiguerimento da autorizacdo expressa

de um estrangeiro aparentemente ja foi abandoreaddam ratificada Declaracao de Bruxelas
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de 1897 e nas Regulacdes de Haia de 1899 e PH(ROSAS, 2005, p. 258raducéo
nossa.

A ligacdo entre o movimento de resisténcia a pastabelece-se de fato através do
auxilio militar e material. Como visto anteriormenbho caso da Nicaragua, se o auxilio for
comprovado, o Estado torna-se responsavel pelass @tdicados pela forca armada do
movimento de resisténcia.

Assim, pode ser estabelecida a distingdo entrésmosto no artigo 4 A (2) e as
seguintes situacdes: as forcas independentes eefaes um Unico governo (mesmo em
exilio) que resiste continuamente um Estado estieng governo de uma parte em conflito
deixa de existir ou concorda em dar fim as hostiles ativas, mas algumas forcas
independentes continuam a resistir apoiadas poa patte no conflito; no caso do artigo 4
A (3) as forgas independentes s&o apoiadas pormgm/eu autoridades nao reconhecidos e
por ultimo as forcas independentes ndo recebenyugeralapoio de nenhum governo ou
autoridade.

No que tange a primeira situacdo, ndo ha dividagud mesmo em exilio o governo
representa o Estado que tem seu territorio ocupaégpressa ou tacitamente, autoriza 0s
movimentos de resisténcia, conferindo o caratesriiaicional ao conflito e garantindo o
status de prisioneiro de guerra aos membros desgsadrmada.

A segunda situacao enfrenta o problema das famdapendentes sem o apoio de seu
proprio governo. Segundo o entendimento de Ros@85j2e Watkin (2005) as forcas
independentes ndo precisam necessariamente persm@eu proprio governo, desde que
estejam afiliadas a outra parte em conflito. Assamprovisbes contidas no artigo 4 A (2)
aplicam-se da mesma forma que aquelas dispostammagrafo 3 do mesmo artigo. No
entanto, a situacdo torna-se delicada se o novergowonsolida sua posicdo e comeca a
combater ativamente o movimento de resisténcieecgmente se o suporte estrangeiro
perde for¢ca tomando um carater secundario. Nesie @aonflito pode perder seu carater

internacional e torna-se um conflito interno.

*1 This interpretation seems well-founded becauser¢hairement of Express authorization from a sdgere
was apparently already abandoned in the ungratfredsels Declaration of 1874 and the Hague Regakabf
1899 and 1907.
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A terceira situacao, referente ao artigo 4 A {8),discutida no subitem anterior e
conforme o posicionamento de Rosas (2005), asSonglependentes também tem o direito
de receber o status de prisioneiro de guerra etagdo conferida pela Terceira Convencgao
de Genebra de1949.

Sobre a ultima situacdo, na qual o movimento desténcia ndo recebe qualquer
apoio ou suporte de qualquer governo ou autoridapl@sentante de uma parte em conflito,
presume-se que esta forca independente estejadi@avena guerra privada (ROSAS, 2005;
STEWART, 2003; SASSOLI, BOUVIER, 1999; WATKIN, 20050u constituindo um
conflito interno. No entanto, se este movimentorec@spontaneamente e se estabelece
guando governo interno foi desestruturado pela agipterritorial de um Estado estrangeiro,
entdo, o conflito adquire o carater internaciogatantindo o alcance da Terceira Convencgao
de Genebra de 1949.

4.2.5 Guerras de Libertacdo Nacional e guerrasscesin larga escala

Neste topico discute-se sobre as guerras dedig@tnacional, as guerras civis em
larga escala e o alcance do direito internacionaldnitario nestes conflitos. O status legal
das guerras de libertacdo nacional determina a ig@mdjuridica dos combatentes
participantes nas hostilidades e estabelece aagfticou ndo das normas contidas nas
Convencoes de Genebra de 1949. Esse fendmena-saseo direito do povo de uma nacgéo
defender sua identidade e territério contra a dag@n colonial, ocupa¢do estrangeira e
regimes racistas, através do exercicio do diretaudodeterminacéo dos povod1IGGINS,
2004; RONZITTI, 2001; ROSAS, 2005; SLUKA, 1996).

O embate entre um movimento de libertacdo nacienain governo estabelecido é

uma forma Unica de conflito, na qual o proprio peegpontaneamente, pega em armas para

20 principio de autodeterminacdo dos povos encaetrmserido nos artigos 1 e 51 da Carta das Nagdes
Unidas de 1945.
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defender-se da opressdo Os meios e métodos de guerra podem ser desdestate
guerrilha, como na Guerra do Vietna, até o engajaoneegular e direto dos integrantes do
movimento com as for¢gas armadas do governo optessor

Como vimos anteriormente, a doutrina tradicioreddia-se no principio de que a lei
da guerra aplica-se aos conflitos entre Estadoserifanto, ja vimos algumas situacfes nas
quais o direito humanitario alcanca outros atonegokidos nas hostilidades, podemos
incluir neste rol, os movimentos de libertacdo omaal, também atingidos pelas Convencdes
de Genebra de 1949 e os Protocolos Adicionais dé.19

Para que o status das guerras de libertacdo @d@eja estabelecido na doutrina
contemporanea, seu posicionamento deve ser rewatdoutrina tradicional. A doutrina
classica distingue trés estagios (HIGGINS, 2004)ddsafio para a autoridade estatal
estabelecida: a rebelido, a insurgéncia e a béahgexr. Através desses estagios determinava-
se a aplicac&do ou ndo das normas internacionatentes.

A rebelido envolve meramente desafios esporadideslados a autoridade legitima
do Estado, ndo conferindo direitos ou deveres eloslades. Os rebeldes, quando capturados,
séo tratados como criminosos sob a lei domésticksdado e ndo desfrutam do status de
prisioneiro de guerra. Qualquer assisténcia fodapior um terceiro Estado é proibida na
doutrina tradicional, considerada como uma integéiendesleal e uma interferéncia do
Estado estrangeiro (HIGGINS, 2004). Este critériago e incerto, pois o termo rebelido
pode tanto cobrir diversos conflitos menores dedeaim Estado como um Unico protesto
violento e rapido.

A insurgéncia é uma rebelido de natureza mais @7 carregar consigo maior
confusdo. Certos autores (HIGGINS, 2004; ROSASHp@@fendem o posicionamento de
gue se um grupo de rebeldes recebe o status deyenses, automaticamente o conflito
extrapola os limites da lei interna e alcanca eittinnternacional. Em contrapartida, existem
aqueles (CASTRENapud WILSON, 1988) defensores da idéia de que os iesiieg
recebem o status quase internacional e por iseo goinéstica ainda deve ser aplicada. O

status da insurgéncia permanece incerto e parewstitoir um distarbio civil com um

%3 Opressao aqui esta no sentido de um regime quediegtos, em particular, o direito de autodeteagéo,
para a populacao, por exemplo, no regime do ApdrtieeAfrica do Sul.
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minimo de organizagdo. Para o reconhecimento deddes como insurgentes, estes devem
ter controle suficiente de uma parcela territodi@alEstado e as forcas militares necessarias
para tal. Os insurgentes podem parcialmente intemmalizar um conflito, sem garantir a ele
a condicdo de beligerancia, permitindo que cer@m®as de direito humanitario sejam
aplicadas.

O reconhecimento do status de beligerancia aean@tcaracterizacdo internacional
do conflito (ROSAS, 2005), a natureza deste € rgaeve em relacdo a rebelido e a
insurgéncia. Esse conceito € mais bem definidoneita internacional do que as outras duas
categorias. Segundo Menon (1994) “[...] o estaddaiilidades entre dois grupos lutando
pelo poder ou autoridade é o reconhecimento daéexis da guerrd® (MENON,1994,
p.110,traducdo nossp o0 reconhecimento da beligerancia estabelecé&atire obrigacdes
para as partes.

No entendimento de Higgins (2004) a beligeranoidepser caracterizada atraves da
confirmacdo de que o conflito armado se espalhda feritério de forma ampla; em
segundo lugar, uma parte substancial do territésiatal passa a ser administrada pelos
beligerantes e a conduta nas hostilidades devesrseconformidade com as normas e
costumes de guerra.

As guerras de libertacdo nacional podem ser dastes ou empreendidas de diversas
formas violentas contra o governo estabelecidoid3or, existe certa dificuldade em conferir
as elas o status de beligerancia, devido a relist@los Estados em admitir a ocorréncia de
conflitos sérios em suas fronteiras. Reconheetisiéncia desse conflito demonstra a falta
de capacidade do governo de lidar com a situacd sgiu de controle; e confere
legitimidade aos atos dos beligerantes, garantiétes lugar no direito internacional. Na
doutrina tradicional, esta € a Unica forma de daram aplicacdo dojus in bello e
conseqlentemente proteger os combatentes dessé@santms sob 0s auspicios do direito
humanitario. O reconhecimento também tende a ejacoe observancia das normas
humanitarias, ao passo que sem 0 mesmo o opostoniigo, cabendo a discricionariedade

dos Estados aplicarem ou ndo essas normas.

[...] a state of hostilities between two groups emuling for Power or authority, is the recognitidnttoe

existence of war.



73

Antes do advento das Convencdoes de Genebra de, I#%ebeldes eram
considerados criminosos, julgados pelas leis doocaéstdos Estados. Essa situagdo foi
alterada atraveés do artigo 3, comum as quatro Cmdes. O direito internacional tradicional
ndo era bem equipado para lidar com os desafiosaudsridades governamentais
estabelecidas.

As ConvencgbOes de Genebra de 1949 estabeleceranasagiias categorias de
conflitos: os internacionais e 0s ndo-internaci®n@or isso, torna-se extremamente relevante
determinar o carater internacional das guerraghdedcao nacional para que os combatentes
envolvidos nesses movimentos possam receber anlegitle necessaria para garantir a
protecdo da norma. Caso contrario, recebem a piwtée apenas um numero limitado de
normas (artigo 3, comum as quatro convencdes €mtbcolo Adicional de 1977).

Os artigos 60, 59, 139 e 155 das quatro Convend@&essenebra de 1949,
respectivamente, juntamente com o artigo 2 (3) conau esses tratados conferem aos
movimentos de libertacdo nacional a possibilidadeaderirem e aplicarem as normas
humanitarias, na condicdo de Poténcia, atravésrdeinterpretacdo extensiva da norma. O
termo Poténcia ndo pode limitar-se a Estados, @agem diversas organizagfes, como a
prépria ONU, também atingidas pelas normas huntaast@ROSAS, 2005).

Permitir a interpretacdo extensiva exposta naafoitencdo das Convencdes, pois
desejavam restringir o termo Poténcia apenas pated@s (HIGGINS, 2004). O legislador
de 1949 nao levou em conta a possibilidade do nenionde libertacdo nacional se tornar
parte contratante dos tratados (SCHLINDLER, 19F8jre o ano de 1949 e 1974 o Comité
Internacional da Cruz Vermelha (CICV) realizou anfeoéncia Diplomatica para a
Reafirmacdo e Desenvolvimento do Direito Internagio Humanitario aplicavel nos
Conflitos Armados, evoluindo na comunidade inteioraal idéias e gerou o reconhecimento
e a classificacdo das guerras de libertacdo ndoimmao guerras de carater internacional.
Essa evolugcdo tem relacdo direta com o principi@awadeterminacdo dos povos de um
ponto de vista moral para o legal, devido a crasceacdo da ilegalidade do colonialismo e
racismo (ROSAS, 2005).

Quando um movimento de libertagcdo nacional nadoeecestatus de conflito armado

internacional, permanece como um conflito ndo m#eional, somente o artigo 3 das
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Convencobes de Genebra e o Il Protocolo Adicional @&/ sao aplicados. Wilson (1988)
elabora uma critica a esta limitagdo: “o artigo& mprevine que o governo estabelecido
venha a punir os rebeldes sob a lei interna, ouansed status na |8P(WILSON, 1988, p.
43, traducdo nossha Isso significa que os combatentes detidos cargoesta norma devem
ser tratados com humanidade, mas ainda podem rensmdos a morte apds julgamento
pela lei interna.

Outro ponto fraco do artigo 3, comum as quatroveacdes de Genebra é que os
meios e métodos na guerra e a conduta nas hodéideio sao limitados por ele, alcancando
somente os individuos ndo envolvidos diretamenteomdlito e pessoas que tenham deposto
as armadas. Existe uma incerteza sobre a aplicdedse artigo pois sua aplicacdo é
automatica, mas nao trata-se de tarefa facil difdmgdo da existéncia do conflito como tal.

Nas palavras de Higgins:

Provavelmente a dimenséo mais insatisfatéria dag#o € a incerteza do inicio de
sua aplicacdo, sem a definicdo do termo “conflimaalo de carater néo
internacional”. Existe muita incerteza concerneate quanto de violéncia é
necessaria antes que um conflito possa ser coadmleum conflito nao
internacional sobre as Convengdes de Genebra gampdsito do comum artigo 3.
Para uma guerra de libertagdo nacional ser copettaartigo 3, quais atributos
deve ter? A imprecisdo do artigo 3 permite divemnstsspretacdes e a possibilidade
das guerras de libertacdo nacional cairem no esdepse artigd® (HIGGINS,
2004, p. 2%raducéo nossa

A aplicacéo do artigo 3 implica em um grau de &ngia menor daquele necessario
para o reconhecimento da beligerancia; ndo reqeprocidade, nem que os combatentes
exercam controle de parte do territorio ou tenhsadtaristicas de um governo. O
reconhecimento da beligerancia implica na aplicag@o todo o corpo das normas

humanitarias a estes conflitos.

*Article 3 does not prevent the established govemnfiem punishing the rebels under municipal lawr n
does it change their status in law.

% Probably the most unsatisfactory dimension of {sion is the uncertainty of the threshold of itpkgmation,
with the term of armed conflict not of an interoatal character not being defined. There is muctetainty
concerning the threshold of violence necessaryrbedoconflict can be regarded as being a non-iatenmal
conflict under the Geneva Convention for the pugsosf Common Article 3. In order for a war of nati
liberation to be covered by article 3, what atttdsumust it have? The vagueness of article 3 dib@s for
interpretation and the possibility of wars of natibliberation falling within the scope of thisiake.
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Devido a dificuldade em estabelecer se certo itorgbde ser caracterizado ou nao
como guerra de libertacdo nacional, os beligeraetatem a se propor ao cumprimento das
normas de direito internacional humanitario em bud legitimidade de sua luta. Em 1956 e
1958, o Fronte para a Libertacdo Nacional da AagélLN) declarou sua intencéo de aplicar
as ConvencoOes de Genebra sobre Prisioneiros deaaa 0s prisioneiros franceses e deu
ordens para seus soldados de cumprir o direitaniateonal humanitario. O Governo
Provisério da Republica Argeliana (GPRA) notificoudepositario das Convencgoes, 0
governo Suico, sua adeséo foi em 1960. As outndsspdos tratados foram notificadas da
adesédo, mas 0 governo Suico ndo reconheceu o Ge@rquestdo. No entanto, o Governo
Francés reconheceu a aplicabilidade do artigo 3upooras quatro Convencdes na guerra
argeliana em 1956.

Portugal por muitos anos se negou a reconhecgliegagio das Convencdes de
Genebra e mesmo do comum artigo 3, para os canfitorridos nos territérios da Angola,
Mocambique e Guiné-Bissalie implementaram apenas a lei penal interna partarte
controlar os conflitos. No entanto, ap6s 1974 smicgionamento mudou e Portugal convidou
o CICV para visitar seus prisioneiros de guerral(@N, 1988; HIGGINS, 2004).

Em 1969, a Organizacao para a Libertacdo da Relg€1LP) comunicou a Suica sua
intencdo de aderir as Convencdes de Genebra naé@orde reciprocidade. No entanto, o
Governo suico se quer comunicou as Altas Partegr&@antes, pois acreditavam que a OLP
nao era uma parte e ndo governava seu proprittesri

Verifica-se através dos exemplos exposto o dedego movimentos de libertacdo
nacional de aplicar as Convencdes de Genebra d& d@énte sua luta, para que esta se
torne legitima. Em contrapartida, os Estados apliaa Convencdes apenas como concessao
e se o0 principio da reciprocidade é consideradessacio (ROSAS, 2005). As guerras de
libertacdo nacional sao consideradas conflitognatgonais, mas trata-se de tarefa dificil
liberta-las das amarradas da concepcéao tradictngue sdo conflitos internos, bem como

estabelecer quando se tornam guerras de libentegianal.

*"Em 1971 a Assembléia Geral adotou a Resolucdo BPXRYI) referente aos movimentos de libertacdo
nacional de Zimbabue, Namibia, Angola, Mocambidghiginé-Bissau e o Povo Palestino.
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Durante o periodo de descolonizacdo a comunidadmacional deu suporte tedrico
para os envolvidos nas guerras de libertacdo nacidamAssembléia Geral elaborou diversas
Resolugdes, como a Resolucdo 2105(XX), a Resol@8dd (XXVI), ambas de 1965, a
Resolucdo 2446 (XXIIIJ®, todas reafirmam a legitimidade do uso da forceaa pa
autodeterminagdo nos movimentos de libertacédo malkio

A Carta das Nacdes Unidas, nos artigos 1 e 5leotégitimidade ao uso da forca
guando terceiros Estados negam o direito de awiodigtacdo de um povo. Assim como o
direito dos envolvidos no conflito de serem tratadomo prisioneiros de guerra. A resolucéo
3103 (XXVIII) de 1973 contém principios basicos b status legal dos combatentes que

lutam contra dominacao colonial estrangeira e regimcistas. Essa resolucéo declara:

O conflito armado envolvendo a luta do povo cordaralominagdo colonial e
estrangeira e regimes racistas sdo consideradditaomramados internacionais
no sentido das Convengbes de Genebra de 1949 @solmstrumentos
internacionais devem ser aplicados as pessoasaéiagapa luta armada contra a
dominacéo colonial estrangeira e regimes racistéResolucdo 3103 (XXVIII) de
1973,traducéo nosspa

A Conferéncia Diplomatica para a Reafirmacdo eebDeslvimento do Direito
Internacional Humanitario aplicavel nos Conflitosmados de 1974 a 1977 ndo apenas
alterou a interpretacdo do artigo 2, comum as quatmvencoes de Genebra de 1949, mas
também elaborou e aprovou os Protocolos Adiciotais977.

O | Protocolo Adicional, no paragrafo 4 do artigoekpressamente prevé o alcance
das normas humanitarias as guerras de libertagdonah que lutam contra a“ dominacao
colonial e a ocupagdo estrangeira e contra os esgimacistas” (I PROTOCOLO
ADICIONAL DE 1977, 1992, p.6). O artigo 96 dessstinmento dispde sobre a necessidade
do envio, pelo movimento de libertacdo nacional,udea declaragcdo unilateral para o

depositario dos tratados para garantir a aplicdgdoConvencdes e do Protocolo ao conflito

%8 Esta resolucédo especificamente reafirma a deciadonferéncia de Teerd de 1968 que reconhecdtodire
dos guerreiros libertadores no sul da Africa nastéeios coloniais, quando capturados de seretadas como
prisioneiros de guerra sob as Convencgdes de Gedeldrd49.

*% The armed conflicts involving the struggle of plespagainst colonial and alien domination and tacis
regimes are to be regarded as international armoefliats in the sense of the 1949 Geneva Convestand
other international instruments is to apply to fleesons engaged in armed struggle against colanglalien
domination and racist regimes.
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armado. As autoridades envolvidas tém os mesmegadire obrigagbes de uma Alta Parte

contratante, vinculando igualmente todas as Partesonflito. O artigo 43 dispbe sobre as

forcas armadas e o artigo 44 amplia a categoripedsoas beneficiadas pela protecdo de
prisioneiro de guerra, alcancando os beligeramtesledos nesses movimentos.

Apesar do | Protocolo Adicional de 1977 ser conside um avanco no ambito do
Direito Internacional Humanitario, é capaz de soq@etar apenas parcialmente as
necessidades das Convencdes de Genebra, uma dile®na-se diretamente com 0s
movimentos de libertac&o nacional. O artigo 1({@jth as guerras de libertacao nacional que
podem ser protegidas pelo conjunto de normas htanas. Estes movimentos deverao ser
conflitos armados contra dominagao colonial, océpaestrangeira e regimes racistas,
excluido outros como os movimentos de libertac@mnal contra regimes autoritarios.

O Comité Internacional da Cruz Vermelha comenta:

Em nossa opinido, pode ser concluido que a lisexagistiva e completa: ela
certamente cobre todos os casos e que 0 povo, ea@er seu direito de
autodeterminacgéo, deve recorrer ao uso da forcadarmontra a interferéncia de
outro povo, ou contra um regime racistd. (SANDOZ; SWINARSKI;
ZIMMERMAN, 1987, p. 54).

Segundo o entendimento de HIGGINS (2004) o pafagtado artigo 1, ndo é
exaustivo, quando se refere a estas situacdesifsggautiliza o termo “incluidos”, ou seja,
além destes trés tipos de movimentos de libertagi&mnal’, outros também poderdo ser
considerados, baseia seu argumento no fato da @astNacdes Unidas e das Resolucdes da
Assembléia Geral garantirem o direito igualment®dos os povos, ndo se limitando as
situacOes listadas nesse artigo. Apesar disstepiatacdo e alcance desse artigo se mantém
restritiva, gerando diversas criticas da doutrimalenna (GREENWOOD, 1989; HIGGINS,
2004).

®%n our opinion, it must be concluded that the issexhaustive and complete: it certainly covetsases in
which a people, in order to exercise its rightself-determination, must resort to the use of arfoeck against
the interference of another people, or againststreegime (SANDOZ; SWINARSKI; ZIMMERMAN, 1987,
p. 54)

®1 No momento de elaboragéo dessa provisdo havia migincio voltada para o luta de autodetermindasio
colénias africanas portuguesas e isso influencimfupdamente a formulagcdo do artigo 1(4) do | Rroko
Adicional de 1977.
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No que tange ao artigo 96 desse Protocolo, alggorasideracdes também devem ser
feitas, pois caso ndo haja a expressa declaracaoeitacdo pelo movimento de libertacdo
nacional das normas humanitarias, este ndo set@gmto por elas. Os paragrafos 1 e 2 do
artigo 96 tém correspondéncia com o artigo 84 Bootocolo, estabelecendo a necessidade
da comunicacéo do aceite ao depositario do trafzata, que este, junto das Convencdes de
Genebra possa ser aplicado. O paragrafo 3 refeessguerras de libertagdo nacional
especificamente e deixa claro que as guerras detdg@io nacional sédo legalmente

internacionais. O Comité Internacional da Cruz Maha comenta sobre este dispositivo:

Em tal caso o presente paragrafo pode ser aplisado dificuldade se ha uma
declaragdo comum ou se declara¢des concordantessdmstoridades, se, por outro
lado, uma ou outra autoridade nao faz a declaragde, paragrafo aplica-se apenas
entre as Partes Contratantes e as autoridades igeieni a declaracatf
(SANDOZ; SWINARSKI; ZIMMERMAN, 1987, p. 108%raducéo nossa

Assim, se uma declaracéo é feita pelo movimentidbdeacdo nacional, este assume
0s mesmo direitos e obrigacbes do Estado em amnflééso contrario os membros desse
movimento ndo desfrutam das protecdes oferecidas patados.

Em relagcdo ao status dos combatentes envolvidegesnenovimentos, algumas
consideracbes sao necessarias sobre o artigo 44Pdotocolo Adicional de 1977. As
Convencdes de Genebra de 1949 mantiveram os asitéadicionais das Convengfes de
Haia de 1907 para estabelecer os individuos pdusgior elas. O artigo em questdo amplia
os individuos protegidos e exige dos combatentasbres dos movimentos de libertagdo
nacional o uso de sinais distintivos para sua iflesmtdo, no entanto, ndo faz nenhuma
explanacédo adicional sobre estes sinais.

Os guerrilheiros que podem integrar as forcas @asiadesses movimentos de
libertacdo nacional, para o desenvolvimento de tatiga de guerra, ndo usam sinais
distintivos, mas recebem a protecao das Converggiase prisioneiro de guerra, possuindo
legitimidade para tal. Essa posicao foi confirmpdias Resolugdes 2852(XXVI) de 1971 e

®21n such a case the present paragraph may be appilieout difficulty if there is a common declawii or if
there are concordant declarations form those aitiggyrif, on the other hand, one or other of théharities
does not make the declaration, this paragraph epplnly between the Contracting Party and the aitith®
making the declaration.
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a Resolucdo 3032(XXVIl) de 1972 da Assembléia Gerglela prépria interpretacdo das
normas pelo Comité Internacional da Cruz Vermelhal abole o requerimento de respeito
da lei dos conflitos armadas em operacoes miliewaduzidas por membros de movimentos
de guerrilha, enquanto ainda garante o status diatente legitimo e de prisioneiro de
Guerra se capturad6*(SANDOZ; SWINARSKI; ZIMMERMAN, 1987, p. 383traducéo
nossd. Os requerimentos para o status de prisioneirguaera foram alterados e estendidos
no artigo 44 do Protocolo para abranger os beligesanas guerras de libertagdo nacional.

O Il Protocolo Adicional surgiu para suplementadesenvolver o artigo 3 das
Convencgdes de Genebra de 1949 em relacdo aost@®mflo-internacionais e dentre eles
incluem-se as guerras civis em larga escala. Esgeaumento possui algumas provisdes
relevantes para as guerras de libertacdo naciomal o artigo 1 que aplica-se em situacdes
de conflito entre um grupo dissidente e o goveraatral, ndo entre dois ou mais grupos
dissidentes, mas o protocolo pode ser aplicado @nmentos de libertacdo nacional néo
incluidos nos tipos estabelecidos pelo paragrafip Zartigo 1 do | Protocolo Adicional.
Diferentemente do | Protocolo, o Il Protocolo n&mfere o status de prisioneiro de guerra
aos combatentes membros de grupos insurgentes. dorigéstica continua a ser aplicada
nesses casos e 0 Estado ainda pode proferir sast@aca aqueles culpados de ofensas
relacionadas ao conflito. O Il Protocolo aplicaseconflitos que alcancaram um nivel
especifico de intensidade e nenhuma declaracdosge\feita pelas partes em conflito para
gue o tratado tenha aplicabilidade.

O | Protocolo Adicional de 1977 incluiu no rol dosnflitos armados internacionais
apenas trés tipos de guerras de libertacdo nacidsauerras civis em larga escala podem
ser definidas como a luta da populacdo civil petplémentacdo de seu direito de
autodeterminacg&o ou independéncia. Este tipo diitooé protegido pelo artigo 3, comum
as quatro Convencdes e o Il Protocolo adicionall@@7. Os individuos envolvidos no
embate ndo recebem o status de prisioneiro deagueas se declaram sua aceitacdo das

Convencoes sao protegidos.

83[...] abolishing the requirement that the Law of athtonflict be respected in military operations diocted
by members of guerrilla movements, while still dgnag the latter the status of legitimate combatantd of
prisoner of war in case of capture.
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4.3 A categoria de pessoas intituladas prisionedegyuerra

Neste topico analisa-se a terceira e mais impigtdicotomia para o presente estudo:
a distincdo entre as pessoas intituladas com asstigt prisioneiro de guerra, protegidas pela
Terceira Convencdo de Genebra de 1949 e a outtagocas de pessoas chamadas
combatentes desprivilegiaddsu ilegitimo$® e os civis pacificos.

O artigo 4 da Terceira Convencdo de Genebra dst@b®s individuos que se
enquadram na categoria de combatentes legitimoprivilegiados e exclui um numero
significativo de pessoas envolvidas nos conflitmsaalos. Apds o advento das Convencgdes o
cenario internacional enfrentou conflitos armadog glesafiaram o alcance das normas
humanitéaria e por isso os | e Il Protocolos Adieigrde 1977 foram implementados a fim de
suprir necessidades emergentes, pois formou-sendccao de que o grupo de pessoas

intituladas com o status de prisioneiro de gueengeda ser aumentado.

4.3.1 O pessoal militar e os civis intitulados mreeiros de guerra

O pessoal militar € o grupo de individuos regulart@dnvestido da legitimidade
necessaria para participar dos conflitos armadas, as membros das forcas armadas
regulares, milicias, corpos voluntarios e movimsrde resisténcia que ndo estdo nas forcas
regulares e os membros dos levantes em massa.r@pgaias 1, 2, 3 e 6 do artigo 4 A da

Terceira Convencgdo de Genebra de 1949 apreseasacaségorias, respectivamente:

% Terminologia utilizada por BAXTER (1951) para dgsr os individuos que ndo preenchem os requisitos
para receberem o status de prisioneiro de guerra.

% 0 termo foi utilizado uma vez na famosa decisd8ufarema Corte Norte-americana em 31 de julho 48,19
no CascEx Parte Quirin A Suprema Corte realizou a distingdo entre coerttas legitimos e ilegitimos, entre
membros regulares das forgas armadas e os espides.
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Artigo 4. A) Sao prisioneiros de guerra, no sent@#o Presente Convencao, as
pessoas que cairem em poder do inimigo e pertencareima das seguintes
categorias:

1) Membros das forcas armadas de uma Parte em confiisim como o0s
membros das milicias e dos corpos de voluntariotepeentes a essas forcas
armadas;

2) Membros de outras milicias ou de outros corposntéhios, incluindo os dos
movimentos de resisténcia organizados, pertencentesa Parte em conflito, que
operem fora ou no interior de seu proprio territprnesmo quando ocupado, desde
gue essas milicias ou corpos de voluntarios, indluios movimentos de resisténcia
organizados, satisfagam as seguintes condicdes:

a) Sejam comandados por uma pessoa responsavel gegmrdinados;

b) Possuam um sinal distintivo fixo e reconheciveistadcia;

¢) Tragam as armas a vista;

d) Respeitem, em suas operacdes, as leis e costurgesmule;

3) Membros das forgcas armadas regulares a servicard&averno ou de uma
autoridade que nao seja reconhecida pela Potéetdatdra; (...)

6) A populagdo de um territério ndo-ocupado que, @xapracdo do inimigo,
pegar espontaneamente em armas para combatepas imeasoras, sem ter tempo
de organizar-se em forgas armadas regulares, dgsléraga as armas a vista e
respeite a lei e os costumes da guerra. (Il Cogeme Genebra de 1949, 1992,
p.63-64).

A distincdo feita pelo artigo 4, nos paragrafos 2 entre as forgcas regulares e as
forcas armadas independentes (ROSAS, 2005) nda torsegundo menos merecedor do
status de prisioneiro de guerra, ja& que o promiot da norma reconhece a condicdo de
combatente legitimo dos individuos que preenchemeg@sisitos listados. Os membros das
forcas armadas regulares € todo pessoal militéeneante as forcas da terra, mar e ar. Ja 0s
membros das forgcas armadas independentes e mousnelat resisténcia, devem ser
organizados e lutar em territério ocupado ou nasrgs de libertacdo nacional, todos eles
tém o direito de participar dos conflitos armadosntudo, na leitura do artigo 4, percebe-se
gue na categoria das for¢cas armadas regulares egtatencluido o pessoal ndo-combatente,
confirmando que a participacdo direta no confliio ré um fator determinante para a
protecéo da Ill Convencao de Genebra de 1949 (DOSWBECK; HENCKAERTS, 2005;
ROSAS, 2005; WATKIN, 2005). O paragrafo 1, artigd do | Protocolo Adicional
estabelece que todos os combatentes nos termostigo 43 devem ser considerados
prisioneiros de guerra. O artigo 43 suplementatagocsia de pessoas que pertencem as

forcas armadas e dispde:
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1. As forgcas armadas de uma Parte em conflito se cempf todas as forcas, as
unidades e os grupos armados e organizados, cokcadb um comando
responséavel pela conduta de seus subordinadose diessa Parte, mesmo que essa
Parte seja representada por um governo ou umadaderndo reconhecidos pela
Parte adversa. Essas for¢cas armadas devem ser tgl#sma um regime de
disciplina interna que assegure particularmenteegpeaito as regras do direito
internacional aplicavel nos conflitos armados.

2. Os membros das forgas armadas de uma Parte enitaccgeliceto o pessoal
sanitario e religioso citado no artigo 33 da llin@en¢éo) sdo combatentes, isto &,
tem o direito de participar diretamente das haostiles.

3. A Parte em conflito que incorporar, nas suas fosgazadas uma organizagao
paramilitar ou um servico armado encarregado derfegspeitar a ordem, deve
notificar esse fato as outras Partes em conflitBROTOCOLO ADICIONAL DE
1977, 1998, p. 34).

O pessoal médico e religioso retido pela Poténetandora junto das forcas armadas
tém a funcdo de prestar assisténcia aos prisiendeguerra, mas nao é assim considerado,
mesmo se beneficiando de todas as vantagens etégdw da Ill Convencédo de Genebra de
1949. Os médicos militares e o pessoal religiosembros de forcas armadas sé&o
considerados ndo-combatentes e devem ser protegidspeitados como ndo-combatentes.
A condi¢do de ndo-combatente do pessoal médicbigiose que recebe a mesma protecao
conferida aos prisioneiros de guerra baseia-se ingitad costumeiro e nos tratados
internacionais e proibe a participacdo desses it nas hostilidades ativas. Estes
individuos ndo devem ser confundidos com os cig@rgpanhantes das forcas armadas, 0s
quais ndo sdao membros delas por definicdo, nogynedod 4 e 5 do artigo 4 da Il

Convencao:

4) As pessoas que acompanham as for¢cas armadas, lsasnfiaderem diretamente
parte, tais como os membros civis das tripulagbesadibes militares, os
correspondentes de guerra, os fornecedores, os noeih unidades de trabalho ou
de servicos encarregados do bem-estar das fongeslas, desde que devidamente
autorizados pelas forgas armadas que acompanhanrdeyerdo Ihes fornecer um
cartdo de identidade semelhante ao do modo em anexo

5) Membros das tripulagdes, incluindo os comandamiigstos e aprendizes da
marinha mercante e as tripulagbes da aviagdodaglPartes em conflito que néo
se beneficiarem de um tratamento mais favoravelignde de outras disposicdes
do direito internacional. (Il CONVENCAO DE GENEBRBE 1949, 1992, p. 64).

Estes dispositivos legais estendem a protecao iden@iro de guerra para certas
categorias de pessoas, que nao sao pessoal nmiaarpossuem o direito de participar das

hostilidades (ROSAS, 2005). Primeiramente deveaserentado que o cartdao de identidade
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carregado por estes individuos ndo é uma condighspensavel para o direito de ser tratado
como prisioneiro de guerra, mas apenas uma gamsuglamentar. Assim, a aplicacdo dessa
provisdo depende da autorizagdo para o acompantwuhas forcas armadas e o cartdo de
identidade serve apenas como prova dessa aut@i@@EATET, 1960). Em segundo lugar, o
paragrafo 5 se refere a possibilidade de um tratemmais favoravel disposto em outras
normas de direito internacional, no caso, a Cordemg Haia (XI) de 1907, que restringe o
direito de fazer os marujos mercantes prisionalmguerra, mas a Convencao néo se aplica
aos navios que tomam parte das hostilidades (RO3¥5, PICTET, 1960).

4.3.2 Os combatentes legitimos, ilegitimos e aista¢ prisioneiro de guerra

Em diferentes contextos, observa-se a relacatadirdre o conceito de prisioneiro de
guerra e o de combatente legitimo. Os termos draliges privilegiados e combatentes
legitimos sdo utilizados por diversos doutrinadop@sDRICH, 2002; BAXTER, 1951;
DORMANN, 2003; ROSAS, 2005; WATKIN, 2005) e pelasdRlacdes de Haia para cobrir
a categoria de pessoas com autorizacdo para t@riardas hostilidades ativas, as quais ndo
podem ser punidas pela mera participacdo e reabzde atos que seriam considerados
crimes graves em tempos de paz, mas apenas pregsspilgados por violagdes as normas
humanitarias. Dessa forma, uma pessoa nao inttwdacthbatente legitimo pode ser punida
pela legislacdo interna do adversério por ter caloerimes de guerra ou atos hostis.

O status de prisioneiro de guerra pode ser dooféambém a certas categorias de
civis, nos termos dos paragrafos 4 e 5 do artiged, o direito de participar diretamente das
hostilidades. Os artigos 48 e seguintes do | Potwo&dicional de 1977 protegem os civis de
uma maneira geral contra os perigos das operaciieares, pois estes ndo devem ser alvos
de ataques militares. Exceto nos casoedee en massaos termos do paragrafo 6 do artigo
4 da Terceira Convencao, os civis ndo tem o didgtgarticipar das hostilidades ativas, se

participam, continuam sendo civis e podem ser objietgitimos de ataques militares.
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O termo combatente ilegitim¥ , desleal ou combatente desprivilegiddo
(DORMANN, 2003; PICTET, 1960; ROSAS, 2005; WATKIRQ05) designa o responsavel
por cometer atos de beligerdncia sem preenchere@gisitos para classificad-los como
prisioneiro de guerra quando caem nas maos dadtati@miga. Nas palavras de Watkin
(2005):

Combatentes conseqglientemente possuem um statesabdpkes tém o direito de
participar das hostilidades e recebem imunidad&&anjulgamento (imunidade de
combate) pelas mortes cometidas em conformidade aomei. Além disso,
combatentes tem o direito do status de prisionéieo guerra. O status de
combatente ndo foi projetado ou historicamentecagb como um conceito
inclusivo. Em um sistema desenvolvido para promoveem e estabelecer padrdes
de conduta, esse status é em ultima andlise ligatbmitimidade’® (WATKIN,
2005, p. 12-13traducéo nossa

O artigo 4 da Terceira Convencao de Genebra d@ dé®dmera todas as categorias de
pessoas intituladas prisioneiros de Guerra, supleade pelo artigo 43 do | Protocolo
Adicional de 1977. A idéia de combatente legitimaca@nbatente desprivilegiado esta
vinculada com as Regulacbes de Haia, o artigo 4 aaduoenciona, mas nao a ignora
completamente. O artigo 4 nos paragrafos 1, 26 daseia-se no principio de que as forcas
regulares, as for¢as independentes (isso incluimentos de resisténcia organizados aliados
a governos ou autoridades sem reconhecimento) kevee en masseaespectivamente,
possuem a licenca para atuar nas hostilidadesatwaferindo a eles o status de combatente
legitimo. O parégrafo 2, artigo 43 do | ProtocAlticional expressa diretamente o conceito
de combatentes legitimos ao afirmar que os mendasdorcas armadas de uma das Partes
em conflito tém o direito de participar diretamedses hostilidades por serem combatentes.

Esse artigo refere-se a todas as forcas armadasnipagas, sejam regulares ou

% 0O termo foi utilizado uma vez na famosa decis&@8ujarema Corte Norte-americana em 31 de julho 4,19
no CascEx Parte Quirin A Suprema Corte realizou a distingdo entre coenttas legitimos e ilegitimos, entre
membros regulares das forgas armadas e os espides.

" Terminologia utilizada por BAXTER (1951) para dgsr os individuos que ndo preenchem os requisitos
para receberem o status de prisioneiro de guerra.

% Combatants therefore have a special status. Theg khe right to participate in hostilities and aige
immunity from prosecution (“combat immunity”) foillkng carried out in accordance with the law. Fet,
combatants have a right to prisoners of war stalmsnbatant status has not been designed or hitgric
applied as an inclusive concept. In a system desdida provide order and outline standards of condbis
status is ultimately linked to legitimacy.”
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independentes, mas nao se aplica aos levantes ssam&o implicando na perda do status
de combatente desses individuos. Assim, Rosa$,(p0808traducdo nossacomenta essa

provisao:

Apesar de evitar a palavra “legitimo”, essa prayisfuando se refere ao direito de
participar diretamente das hostilidades mostra syize definicdo de combatente é
essencialmente a mesma concepcao de “beligeramhbeaftigo 1 das Regulacdes
de Haia e a concepcdo de combatente leghitROSAS, 2005, p.308raducéo
NOSSa.

De uma maneira geral os civis sdo todos aquelespagiencentes a categoria de
pessoas referidas no artigo 4 A, paragrafos 1,263da Terceira Convencao de Genebra e
no artigo 43 do | Protocolo Adicional. Os civis eeem a protecdo do direito costumeiro
internacional e pela IV Convencéo de Genebra d8.104 termos combatentes, prisioneiros
de guerra e civis sao utilizados pelos tratadosrnacionais e o termo combatente
desprivilegiado ou ilegitimo, ndo aparece na namaatinternacional, por iSso o0s
combatentes desprivilegiados, como todos aqueledaynam parte ativa nos conflitos sem
se qualificar para o status de prisioneiro de guemw-sejasao civis que recebem a completa
protecdo da Quarta Convencdo de Genebra ou sofgemmas derrogacdes. O | Protocolo
Adicional de 1977 refere-se expressamente a cedi&gorias de pessoas que nao tem o
direito de receber o status de prisioneiro de gue#o eles: 0s espides, conforme o artigo 46
€ 0S mercenarios, nos termos do artigo 47, quesdvem nas hostilidades com o objetivo
de obter vantagem pessoal.

O paragrafo 1, artigo 4 da Quarta Convencédo de l3ange 1949 informa seu
alcance ao definir as pessoas protegidas por soases:

Sao protegidas pela presente Convengdo as pess®aa qualquer momento e de
qualquer forma, estiverem em caso de conflito apacéo, em poder de uma Parte
em conflito ou de uma Poténcia ocupante da qual sg§am nacionais. (IV
CONVENCAO DE GENEBRA DE 1949, 1992, p.131-132).

8 Although avoiding the Word “lawful”, this provisip by referring to the right to participate dirgcth
hostilities, shows that its definition of combatns essentially the same as the concept of “lesbigts”
defined by article 1 of the Hague Regulations dreddoncept of “lawful combatants”
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Essa disposi¢céo parece amparar todos aquelesvelogohos conflitos armados que
ndo atendem aos requisitos para se tornarem misisnde guerra. Contudo, somente
agueles que preencherem o critério da nacionalidadseja, os nacionais de uma Parte em
conflito nas méos de outra Parte ou Poténcia sdiegdos, caso encontre-se no poder de
seu proprio Estado ou Parte, sdo excluidos.

O paragrafo 2 do supracitado artigo exclui es¢tasqas:

N&o estdo protegidos os nacionais de um Estado ndioe faca parte dessa
Convencgao. Os nacionais de um Estado neutro giveresh em territério de um

Estado beligerante e os nacionais de um Estadoeliggelante ndo seréo
considerados como pessoas protegidas enquantadoEstque pertencerem tiver
representacao diplomatica normal junto ao Estadpadher do qual se encontram.
(IV CONVENCAO DE GENEBRA DE 1949, p. 131-132).

A exclusdo dos nacionais de um Estado que naopiaga da Convencéo tornou-se
sem efeito pratico, pois atualmente os tratados @€marticipacdo quase universal da
comunidade internacional.

O paragrafo 4, artigo 4 da Quarta Convencéao exielyprotecdo de suas provisées os
individuos protegidos pelas outras trés ConvengiesGenebra. As pessoas que nao
preenchem o0s requisitos necessarios para alcancsgtatos de combatente legitimo e
consequentemente o status de prisioneiro de ge@oa&obertas pela Quarta Convencéo de
Genebra de 1949 desde que ndo sejam nacionais dEstado que ndo seja parte da
Convencdo; ndo estejam nas maos da Parte ou Rotreisejam nacionais ou ndo sejam
nacionais de um Estado neutro ou Estado co-befigereom representacdo diplomatica
normal (DORMANN, 2003; PICTET, 1958). O fato de upessoa ter participado de forma
ilegitima nas hostilidades ativas ndo € um motiavapexcluir a aplicacdo da Quarta
Convencéao de Genebra. No entanto, o artigo 5 désseencdo permite certas derrogacoes
para algumas combatentes ilegitimos:

Se uma Parte em conflito tiver razbes fundamentpdas considerar que uma
pessoa protegida pela presente Convencdo que setenem seu territdrio é
legitimamente suspeita de atividade prejudiciaegusanca do Estado, ou se for
provado que se dedica de fato a essa atividad€eada pessoa nédo podera fazer
valer os direitos e privilégios conferidos pelasgrte Convencao que, se fossem
usados a seu favor, poderiam prejudicar a seguomEstado.
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Se uma pessoa protegida pela Convencéo for detidteritorio ocupado como
espid ou sabotadora, ou porque recai sobre eldagftana suspeita de atividades
prejudiciais a seguranca da Poténcia ocupantdéerdd® pessoa podera, em caso de
absoluta necessidade de seguranca militar, sexdaridos direitos de comunicagéo
previstos pela presente Convengao.

Em ambos os casos, as referidas pessoas devemm mee tratadas com
humanidade e, no caso de serem processadas, néi@@aer privadas do direito
ao processo imparcial e regular previsto pela ptes€onvencdo. Voltardo a
beneficiar-se de todos os direitos e privilégiospdesoa protegida no sentido da
presente Convencéo, logo que possivel, tendo eta eogeguranca do Estado ou
da Poténcia ocupante, consoante o caso. (IV CONVENQE GENEBRA DE
1949, 1992, p. 132).

Esse artigo estabelece em primeiro lugar a ausé@widireito dessas pessoas de
clamar pelos privilégios contidos na Quarta Congiergevido a possibilidade de prejudicar
a seguranca do Estado que a detém; em segundodsigar pessoas perdem o direito de
comunicagdo. No entanto, o direito de um trataméntoano, conforme os artigos 27 e 37
da Convencéo; a prote¢cdo contra a tortura e otaieeum julgamento justo, contido nos
artigos 71-76, ndo podem ser derrogados.

Outro argumento favoravel a aplicacdo da IV Cog&eraos combatentes ilegitimos
€ o0 artigo 45, paragrafo 3 do | Protocolo Adicionatlo participante das hostilidades, sem o
beneficio da protecao conferida pela Ill ConvengédGenebra sem outro tratamento mais
favoravel recebe a protecdo da IV Convencao e tigoar5 do | Protocolo Adicional. O
artigo 75 do | Protocolo Adicional de 1977 disp@antias fundamentais as pessoas que
estiverem em poder de uma Parte em conflito, natiom ndo, protegendo estes individuos
de tratamentos humilhantes e degradantes. Estg®saronfirmam a aplicacdo da IV
Convencdo para os combatentes ilegitimos que greenm critério da nacionalidade
(DORMANN, 2003; WATKIN, 2005).

Nas Conferéncias Diplomaticas que discutiram &cekcdo das Convencbes de
Genebra, os delegados refletiram sobre a extersgwatlecdo da Ill e IV Convencdes de
Genebra. Os combatentes ilegitimos ou despriaitkg ndo deveriam receber o0 mesmo
tratamento e prote¢cdo dos prisioneiros de guemapauco todas as protecdes conferidas aos
civis pacificos, mas deveriam ter o direito a umtamento humano sem sua sumaria

execucao. Assim,



88

A histéria da IV Convencéo de Genebra parece apoidsdo de que combatentes
ilegitimos que preenchem o critério da nacionakddd seu artigo 4 séo protegidos,
mas aquela prote¢do esté sujeita a derrogacdegamioocertas delegagdes tiveram
a visdo de que a IV Convengdo de Genebra ndo depeoieger pesoas que
violassem as leis da Guerra, sabotadores e esBi@ORMANN, 2003, p. 56,
traducéo nossa

Na literatura legal, diversos doutrinadores (ALCR| 2002; MCDONALD, 2002;
HOFFMAN, 2002; NAQVI, 2002) defendem que a IV Congéo de Genebra protege os
combatentes ilegitimos que preenchem o critérinag@onalidade. Em contrapartida, autores
como Goldman (2002) afirmam que esta convencado én&plicavel aos combatentes
ilegitimos. Dessa forma, os individuos que naolreceo status de prisioneiro de guerra,
guando participam das hostilidades ativas, saoidemaslos combatentes ilegitimos ou
desprivilegiados e protegidos pela Quarta ConvededGenebra de 1949 se preencherem o
critério da nacionalidade. O Estado ndo é obrigadonferir-lhes o status de prisioneiro de
guerra, isso inclui os desertores, e todo cascamtém o minimo de garantias contidas no
artigo 75 do | Protocolo Adicional. Apesar de néoceberem protecao especifica de nenhuma
das Convencdes, os participantes dos conflitos dosmdaem o direito a um tratamento
humano, sem a tortura, tratamentos degradantesrilhlantes e um julgamento justo com o

devido processo legal.

4.3.3 As condicdes especificas para o status deopgiro de guerra

O artigo 4 da lll Convencdo de Genebra de 1949pa@grafo 2 determina as
condi¢cOes para atingir o status de prisioneiro gerrg aos membros das forgcas armadas
independentes: ser comandado por uma pessoa ragpbpglos seus subordinados; usar
sinais distintivos fixos e reconheciveis a certdadicia; carregar as armas a vista e respeitar

as leis e costumes em suas operacdes armadas.

® The drafting history of GC IV seems to support Wi that “unlawful combatants” fulfilling the riahality
criteria of its Article 4 are protected, but thiae tprotection is subject to derogations. Whileaiartdelegations
took the view that GC IV should not protect persoiogating the laws of war, saboteurs and spies.
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A primeira condicdo possui o carater coletivo ® mEepende de um comando
formalmente estruturado, mas requer disciplinacgrfte para garantir o respeito ao direito
internacional e evitar crimes de guerra. Contudmgio de comando é um conceito militar,
reforcado no | Protocolo Adicional de 1977, art4® (1). O | Protocolo Adicional, nos
artigos 86 e 87, impde aos comandantes uma atysgaosuprimir as brechas do direito
humanitario, sob pena de responsabilizacédo petasem em aplicar a lei (WATKIN, 2005).
O artigo 4 A (2) (a) da Terceira Convencdo requae s forcas independentes sejam
organizadas, pertencam a uma das Partes em copfiita garantir ndo apenas o carater
internacional do mesmo, mas para que esteja inglé&ciautorizacdo de um governo ou
autoridade para lutar em seu nome e ndo um grugeponsavel engajados em uma guerra
privada (ROSAS, 2005).

O uso de sinais distintivos fixos reconhecivetgda distancia € a mais polémica das
guatro condicbes para o0 status de prisioneiro derrgudevido a sua subjetividade
(PFANNER, 2004; ROSAS, 2005; WATKIN, 2005). O melsinal distintivo é o uniforme
militar, destinado a demonstrar a subordinacdoedeusuario a um Estado. O principio da
distingad®, explicitamente definido no artigo 48 do | Protiocadicional, estabelece que os
combatentes devem se distinguir da populacdo guéando engajados em operagcdes
militares ou ataques, pois se falharem, ndo ternetta ao status de prisioneiro de guerra.A
privacdo do status de prisioneiro de guerra é wanaas)?’ necessaria pela violacéo da regra
tradicional que requer dos combatentes a distifR&SAS,2005). Além disso, 0 objetivo
dessa provisdo é proteger a populacédo civil e nmaimos danos causados pela falta de
identificacdo. Este requerimento deseja restrigiguerra a atos de violéncia entre os
inimigos militares.

O uniforme utilizado atualmente nas hostilidadésaa sdo roupas camufladas,
largamente adaptadas a cor do ambiente no quatroiexestiver operando, para tornar a

roupa menos visivel e dificultar o alvo do inimiddestas condi¢des, a “distincdo ainda é

"L Este principio é uma regra estabelecida peldtalicestumeiro e esta contido na Declaracéo de d@asxno
Manual de Oxford e nas Regulacdes de Haia e fdficado na Ill Convencdo de Genebra e no | Protcol
Adicional.

2 Ao mesmo tempo em que a sancgéo protege a poputdgii@oloca em seguranca os interesses dos @&stad
guando enfrentam resisténcias populares, princigraienem territérios ocupados.
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importante na conducdo da guerra, mas € particatgmrelevante no campo de batalha a
habilidade de distinguir entre amigos e inimigosteenologia moderna ajudou nissg.”
(PFANNER, 2004, p.10Graducédo nosspa Os exércitos estdo preocupados em buscar novos
tipos de uniformes que podem tornar os soldadoseisiveis. Nas situacdes de combate
um sinal distintivo pode substituir o uniforme,nmipalmente em operacdes furtivas. Estes
sinais geralmente servem para marcar um item dorom, como uma insignia, um bonés,
um casaco ou luvas marcadas, mas ndo sao visidestaacia. O termo “fixo” descrito na
norma determina a existéncia de um sinal que nde per retirado, mas na pratica, luvas,
bonés e até mesmo uma camisa podem ser removi@las. significado de “distintivo”
designa o sinal idéntico para todos os membrosodganizacdes de resisténcia e usado
somente pelos membros da organizacdo (PICTET, BEBGAS, 2005).

Nas forcas armadas, nem todos os seus integrasées uniformes, até mesmo o
comandanté pode se vestir com roupas civis, mas os membresfatgas armadas em
operacOes de espionagem se disfarcam para reatizadades consideradas desleais no
ambito do direito internacional humanitario. Noa@ae espionagem um sinal distintivo ndo
substitui o uniform& e nem é suficiente para garantir ao individuaatustde prisioneiro de
guerra (SANDOZ; SWINARSKI; ZIMMERMANN, 1987).

O paréagrafo 7, artigo 44 do | Protocolo Adiciomd 1977 indica que as forcas
regulares geralmente vestem uniformes como sinigigntilos e carregam suas armas
abertamente. O uso do uniforme ndo é obrigatériairgito humanitario, pois o uso de
roupas civis somente € ilegal se envolver a perfiNenhum dos instrumentos do direito
internacional humanitario traz a definicdo do gej@ siniforme militar, deixando a cargo dos
Estados a determinacdo de seus sinais distintivosifermes. Os sinais distintivos sao
utilizados como substitutos dos uniformes paracerdgual € o lado do combatente no campo
de batalha. A escassa jurisprudéncia sobre o uscsirls distintivos enfatiza sua

importancia: a Corte Malasiana no caso Osman er #86idiu que dois indonésios, sem

"3 Distinction is still important in the conduct ofavfare, but what is particularly relevant on thetlbéield is

the ability to distinguish between friends and faesd modern technology has helped in this regard.

"* Saddam Hussein foi capturado em 11 de dezemh26@R:usando roupas civis e foi declarado prisionedr
guerra pelos Estados Unidos devido sua funcdo dea@dante das Forgcas Armadas Iraquianas.

> O uniforme neste caso é um fator essencial pacididese um soldado estava ou ndo engajado em
espionagem.
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uniformes e papeis de identificacdo, clamando semsmbros das forgcas armadas da
Indonésia, ndo tinham o direito de receber o stduprisioneiro de guerra (SASSOLI;
BOUVIER, 1999). A Corte Militar Israelense decidia caso Kassen em 1969 que o uso de
boinas camufladas e cal¢cas verdes eram suficigates preencher o critério da distingéo,
pois ndo eram de uso habitual na area em que dmEE® Palestinos estavam operando
(SASSOLI; BOUVIER, 1999). Diante disso o objetiva ghrovisdo do uso de sinais

distintivos é simplesmente diferenciar combatemtescivis e ndo identificar um grupo
especifico (PFANNER, 2004), por isso,

Enquanto esse requerimento é dificlmente compateen as taticas militares
normais para evitar ser descoberto e ndo represemtaalvo facil, relaciona-se
nada menos do que com a habilidade dos combatdatesconhecer um civil a
distancia em que armas poderiam ser usadas pataraed pessoa. A roupa de
batalha camuflada usada por todos os exércitos mEraoque esse critério de
visibilidade n&o pode ser aplicado de forma régtripara os combatentes que néo
usam uniformes, mas outros sinais distintivos. Ntamto, a camuflagem n&o pode
ser equiparada com um disfarce em roupas civis Be(PFANNER, 2005,
p.108,traducéo nossp

As condi¢les dispostas no paragrafo 2, artigo fladleeira Convencao, tem o carater
coletivo e devem ser preenchidas pelos membro$odgass independentes, ao passo que as
forcas armadas regulares, ndo precisam necessatepreencher todos estes critérios, pois
recebem o status de prisioneiro automaticamentéeno®s do paragrafo 1. Tal status reflete
o relacionamento entre o Estado como sujeito datdliiternacional, as forcas armadas
como orgaos desses Estados e os membros das dongagas como combatentes legitimos
(ROSAS, 2005; WATKIN, 2005).

A terceira condicao estipula que as armas devencasesgadas abertamente pelos
combatentes e relaciona-se especificamente aomaafna qual uma arma é carregada ou de

uma maneira mais geral, sobre a forma de condugdaktilidades. Sob o ponto de vista

® Partisans é o termo original.

""While this requirement is hardly compatible witbrmal military tactics to avoid Discovery and not t
present an easy target, it nevertheless pertaitietability of combatants to recognize a civilara distance at
which weapons could be used to target such per3twescamouflaged battle dress worn by virtuallyaathies
demonstrates that this criterion of visibility canrie applied too stringently for combatants whondb wear
uniforms but other distinctive signs. However, cafffege cannot be equated with a disguise in orglinar
civilian clothing.
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tradicional esta condicdo ndo € preenchida quamd@ambatente carrega uma pistola ou
outra arma escondida, mas a abordagem contempoedieade que esta provisdo busca
garantir a lealdade no combate e ndo impfe a a@@@gamais pesadas sobre as forcas
independentes do que em relacdo as forcas armadaknes (PICTET, 1960; ROSAS,
2005). O combatente ndo precisa carregar armasrd® fvisivel®, desde que a falta de
visibilidade da arma ndo seja com a intencdo dédpeerdo contrario as armadas devem
estar a vista. “O inimigo deve ser capaz de reamrthes militantes como combatentes do
mesmo modo que membros de forcas armadas regutpraisquer sejam suas armas.”
(PICTET, 1960, p.61fraducdo nossa)O paragrafo 3, artigo 44 do | Protocolo Adicional
dispbe: “[...] levando em conta que ha situa¢fes canflitos armados em que, devido a
natureza das hostilidades, um combatente armadpod®se distinguir da populacao civil,
ele conservarad o estatuto de combatente desdeequéqis situacdes, use as suas armas
abertamente” (I PROTOCOLO ADICIONAL DE 1977, 199820), quando realizar acoes
militares e quando estiver a vista do adversaroainas devem ser carregadas abertamente
durante as operacdes militares, mesmo que nagaes§ivel o uso do sinal distintivo, para
gue o adverséario possa agir. Em outras palavrascasns extremos esta disposicdo se
sobrepbe a anterior.

No que tange a obrigacdo de respeitar as leissairoes de guerra, a Terceira
Convencéao requer das forcas independentes a candecduas operacdes em consonancia
com as regras de direito humanitario (Artigo 49ddunda parte, do | Protocolo Adicional de
1977), mas ao mesmo tempo esta disposicao € vagaita a variagbes na medida em que a
guerra evolui. O paragrafo 2, artigo 44 do | ProtocAdicional estipula que todos os
combatentes devem respeitar as regras de direidonational aplicaveis aos conflitos
armados, mas a violacdo néo priva um combatentireito de assim ser considerado, salvo
se deliberadamente deixa de se distinguir da po@aleivil, nos termos dos paragrafos 3 e 4

do mesmo artigo. A Unica excecdo para as condigidp®stas € o caso dos levantes em

8 Although the difference may seem slight, there tnigsno confusion between carrying arms “openlyd an
carrying them “visibly” or “ostensibly”[...] This pndsion is intended to prescribe that a hand-grenada
revolver must be carried at belt or shoulder rathan in a pocket or under a coat.

¥ The enemy must be able to recognize partisansrabatants in the same way as members of regulardarm
forces, whatever their weapons.
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massa (artigo 4, paragrafo 6), pois estes comlesteadnsiderados legitimos, ndo precisam
usar sinais distintivos vistos a distancia, neraresitb um comando organizado.

Conclui-se que as disposi¢cbes contidas nas letras b do artigo 4, possuem
indiscutivelmente o carater coletivo e sdo essenpiara conferir o status de prisioneiro de
guerra, assim como as disposicdes na letra c, quep&z inclusive de suprir a falta de
distincdo dos combatentes nas situacdes em qyanestapossibilitados de fazé-lo dada a
natureza do combate. A letra d, devido a sua suidjatlie e as variacbes em sua
interpretacdo, pode ser violada sem prejudicar abustde combatente dos individuos
envolvidos no conflito, desde que estes ndo viadepmincipio da distingdo. Além disso, a
violacdo das trés primeiras condicdes acarreta eraapdo status de combatente e
conseqientemente a protecdo como prisioneiro deraguygara as forcas armadas

independentes.

4.3.4 A duvida e a determinacéo do status dosa@sitiv

Em diferentes contextos existe a dificuldade erabedécer se uma pessoa capturada
sem uniforme é um civil pacifico protegido pela @aaConvencdo de Genebra; um civil
protegido pelos paragrafos 4 e 5 do artigo 4 daeler Convencdo; um combatente
desprivilegiado ou ilegitimo, sem o direito de k@®meo status de prisioneiro de guerra ou um
combatente legitimo enquadrado em uma das categlwgparagrafos 1, 2, 3 ou 6 do Artigo
4 da Terceira Convencdao. O status de prisioneirguéera impede o julgamento e a puni¢cao
dos individuos detidos pela mera participacdo radililades e garante um tratamento
humano do momento em que caem nas maos do inirtégeua libertacao e repatriamento.
Dessa forma, determinar o status do capturado qusadyir davidas adquire um aspecto
fundamental, pois sem o status de prisioneiro dargupodem ser julgados por atos de
beligerancia sob as leis domesticas do Estado. r@ggdo 2 do artigo 5 da Terceira

Convencao tem a funcao de buscar suplementar dalééstabelece:
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Se houver dlvida quanto ao enquadramento em umeatiEgorias enumeradas no
artigo 4 de pessoas que tiverem cometido um atgdvahte e cairem em poder do
inimigo, tais pessoas se beneficiardo da proteedtedConvénio, aguardando que
um tribunal competente determine seu estatutoCONVENCAO DE GENEBRA
DE 1949, 1992, p.65).

Apesar das distingdes do artigo 4, na batalha renpie € possivel estabelecer com
clareza a diferenca entre combatentes legitimasi® & disposicédo do artigo 5 é utilizada
somente no caso de davida, se uma pessoa que conmetato de beligerancia pertence a
uma das categorias citadas. Um tribunal competehiége determinar o status

individualmente:

Essa regra parece tornar claro que onde ha duslite ® status de prisioneiro de
Guerra de uma pessoa capturada, é requerido aadoEdPartes a determinacgao
individual de status por um mecanismo formal. Em¢asso, a pessoa capturada
deve ser tratada como se ele ou ela fosse ummeisiode guerr&d’ (NAQVI, 2004,

p. 574 traducdo nossa

A analie dessa norma impde a indagacao sobreexalde alguns pontos relevantes:
o significado de “duvida” e quem esta sujeito aaedfivida; o significado de tribunal
competente e qual é o procedimento a ser utilipad@ste tribunal.

A duvida razoavel pode ser definida juridicamescteno a duvida que levaria uma
pessoa a hesitar antes agir em uma situacdo impartéSegundo doutrinadores
contemporaneos (NAVQI, 2005; PICTET, 1960; ROSA®)5), a Terceira Convencao de
Genebra cria a presuncdo de que o individuo apicendo campo de batalha é
presumidamente um prisioneiro de guerra, confirmpel@ artigo 45, paragrafo 1 do |
Protocolo Adicional de 1977:

Aquele que tomar parte em hostilidades e cair edeipde uma Parte adversa sera
considerado prisioneiro de guerra, e, em conseggiéestara protegido pela Il
Convencgéo, quando reivindicar o estatuto de présion ou constar que possui
direito ao estatuto de prisioneiro de guerra, oango a Parte de que depende
reivindicar para ele esse estatuto, por notificagd®oténcia que o detém ou a
Poténcia Protetora. Se existir alguma divida salme direito ao estatuto de
prisioneiro de guerra, ele continuard a se berefiodlesse estatuto e,

8 This rule would seem to make clear that whereisbtias to the prisoner-of-war status of a captpezgon,
States Parties are required to have individuaustdetermined by a formal mechanism. In the meantihe
captured person must be treated as if he or sheilisoners of war.
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consequentemente da protecédo da Il Convencaopeedente Protocolo, enquanto
estiver a espera da determinacdo do seu estatutanpdribunal competente. (I
PROTOCOLO ADICIONAL DE 1977, 1992, p. 36).

Mesmo havendo duavidas sobre o status do indivétiimo, este é presumidamente
prisioneiro de guerra até a definicdo de seu stabusum tribunal competente. Apesar do
artigo 5, paragrafo 2 ser um avango na protecdopdasoas envolvidas nos conflitos, a
norma permanece imprecisa e elementar ( SANDOZ,NARISKI; ZIMMERMAN, 1987).

O paragrafo 1, artigo 45 do | Protocolo Adicionaplementa e desenvolve o paragrafo 2,

artigo 5 da Terceira Convencao de Genebra quandmtgao status de prisioneiro para 0s

individuos que clama por ele; quando a Parte quesentam reivindicar para ele esse status
ou quando constar que tém direito ao status.

O tribunal competente nos termos do artigo 5 éefindlo, sua composicdo €&
determinada pelas leis domésticas dos EstadossP@rteibunal € competente por possuir a
jurisdicdo ou a autoridade para agir. Esse tribpode ser uma corte de justica, um lugar de
julgamento ou decisdo. O tribunal competente n&oiga possuir necessariamente o carater
judicial ou militar, pode apenas ostentar sua eaaradministrativa com uma autoridade
responsavel, ja que o objetivo ndo € julgar os aitascados pelo individuo, mas determinar
a protecéo e direitos que devem ser conferidos.a@lpréprio artigo 45, nos paragrafos 1 e
2, confirma essa diferenca, pois no paragrafofdregese a “tribunal competente” e no
paragrafo 2 a um *“tribunal judicial” capaz de julgeeu status quando as ddvidas ainda
persistirem, assim como as infragdes cometidas petividuos nédo intitulados prisioneiros
de guerra. “Nao existem duvidas de que em prinogpreferivel determinar o status do
acusado respeitando a protecdo da Terceira Corvemed, para tomar uma decisédo
considerando seu status como um combatente ermigiade Guerra, antes de decidir sobre
os méritos do cas&”(PICTET, 1960, p. 7#raducéo nossg

O procedimento do tribunal competente deve nomurestar em conformidade com
a Quarta Convencao de Genebra ou de acordo comarastigs fundamentais dispostas no

artigo 75 do | Protocolo Adicional. O Direito intexcional humanitario se mantém silencioso

81There is no doubt that in principle it is prefeeld determine the status of the accused with degathe
protection of the Third Convention, i.e., to makdegision regarding his status as a combatant asdner of
war, before deciding on the merits of the case.
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sobre quais os direitos processuais aplicaveisterrdinacdo do status de um individuo. Ja
gue os direitos humanos sdo aplicados a qualquepateinclusive durante os conflitos
armados, pois os direitos fundamentais ndo derssgiatal como o direito a um julgamento
justo, também constante no supracitado artigo ® &tigo 3 comum as quatro Convencgoes
de Genebra.

Assim, caso haja duvidas sobre o status do individpturado que cometeu atos de
beligerancia, o paragrafo 2 do artigo 5 da Terd@wavencdo de Genebra, juntamente com o
artigo 45, paragrafo 1 do | Protocolo Adicional gdertinentes e aplicaveis. O tribunal
competente estabelece o status do individuo e m&@isp necessariamente possuir o carater
judicial, podendo ter o carater militar ou admiragto. O procedimento adotado para a
determinacdo deste status deve levar em consideoscéireitos humanos ndo derrogaveis,
como direito a um julgamento justo, bem como avipées de cunho costumeiro contidas
nos artigo 75 do | Protocolo Adicional e artigod@mum as quatro Convencdes de Genebra,

gue contém garantias elementares para os envolvaosonflitos armados.
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5 ESTUDO DE CASOS

5.1 O Vietna

5.1.1 Antecedentes historicos e politicos

A Guerra do Vietna terminou em 1975 com o colageoGoverno de Saigon e
constitui-se no conflito de maior importancia doipgo de 1959-1975. As hostilidades no
Vietnd, Laos e Camboja custaram a vida de mais8d@06 americanos e outros 300.000
foram feridos. Essa guerra foi um conflito armade @nvolveu o Vietnd do Norte, com
guerrilheiros o Fronte de Libertacéo NaciSh&FLN) contra os Estados Unidos e o exército
do Vietna do Sul.

De 1946 até 1954, os viethamitas lutaram por sdep@endéncia contra a Franca na
Primeira Guerra da Indochina, ao final, foi celeloran Acordo de Genebra de 1954 que
estabeleceu uma fronteira provisoéria entre o n@rteSul; instituiu também dois governos
provisérios de cada lado da fronteira, na dependéterealizacdo de eleicdes em 1956. O
Vietnd do Sul recusou-se entdo a realizacdo dagete perdendo qualquer legitimidade
conferida a ele por este tratado. No entanto, a#ec@0 Estados reconheceram a soberania
do novo regime e abriram embaixadas em Saigon, fali@va para o governo do sul o
prestigio com seu povo.

O Vietnd do Norte encontrava-se sob o controle @osnunistas e o Sul era
controlado pelos vietnamitas que entraram em colapgo com a Franca. No ano de 1964,
os Estados Unidos realizaram o primeiro bombardei®&ietnd do Norte e enviaram tropas
para impedir o colapso do Governo de Saigon non#lielo Sul, confirmando a falta de
capacidade de autodefesa desse governo e contdmde seu proprio povo. Os Estados

Unidos nédo foram capazes de atingir seu objetiemel975 o Vietna foi reunificado sob o

82 National Liberation Front (NLF).
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comando comunista, tornando-se em 1976 oficialman®epublica Comunista do Vietna.
Esse conflito relne caracteristicas e elementosnue guerra de libertagdo nacional, luta
civil e conflito inter-estatal.

O governo de Saigon (Vietna do Sul) recebeu ajédaica e econdmica, suprimentos
militares, aconselhamento tatico e estratégicon alé tropas norte-americanas e ainda assim
ndo conseguiu submeter seus cidaddos a obedi&wdentemente, essa situagdo retirou
desse governo qualquer legitimidade, ja que nasegpnu estabelecer um traco de lealdade
local em seus cidaddos em comparacao a cumplicetadearga escala do Vietna do Norte
com a populagéo civil, verificada através de seefodos militares (guerrilha), prestando
auxilio a um movimento revoltoso com raizes proésmdo interior do pais (WALZER,
2003).

5.1.2 A aplicacdo da Terceira Convencdo de Genelwa949 e o status dos individuos
envolvidos no Conflito

O numero total de tropas regulares no Vietnd de®ul968, no auge da participacdo
norte-americana, chegou a 1 milhdo de soldados 56®00 americanos. O total de mortes
civis e militares chegou a cerca de 2 milhdes. @eBw de Saigon repatriou cerca de 26.000
prisioneiros de guerra em 1973 enquanto o VietnBalte cerca de 5.000 vietnamitas e 600
americanos.

As hostilidades atingiram um carater internaciateikando seu carater interno com
um viés secundario. As Convencdes de Genebra d& d9ddas as normas humanitarias
aplicaram-se a este conflito, todas as partes eihasl reconheceram a aplicabilidade das
mesmas. O Governo de Saigon relutou durante d¢ertpo na aplicacdo das normas
contidas na Terceira Convencéo de Genebra em oetaxgivietnamitas membros do Fronte
de Libertacdo Nacional, tratando-os como crimingsgle simples fato de terem participado
das hostilidades ativas. No entanto, mudou seuwciposimento devido a execucdo de 3
soldados americanos pelo Vietnd do Norte em 196B)jocrepresalia pela execucdo de
prisioneiros do FLN (ROSAS, 2005).
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A aplicacédo da Terceira Convencdo de Genebra 4@ i entdo realizada, com o
reconhecimento do status de prisioneiro de guerpardr de 1965, mas os critérios de
classificacéo e tratamento ainda encontravam-sgimdos. Em 1966 o quadro foi alterado,
com melhor aplicacdo dos critérios e em 1968, asaa Diretiva N. 381-46, de dezembro
de 1967 do Comando de Assisténcia Militar dos Bstathidos (MACVY®, os membros das
forcas vietnamitas oficiais, das forcas vietnamitasis ou Unidade armada do Vietna do
Norte; os membros de forcas irregulares (guerrfttrgas de auto-defesa e forcas de servigo-
secreto) capturados durante as hostilidades outepigam provado a participacdo nas
mesmas, deveriam ser considerados prisioneirosuéerag com excecdo daqueles que
praticaram atos terroristas, espionagem ou sabutages categorias de pessoas nao
intituladas prisioneiros de guerra segundo esttidar eram defensores civis, julgados por
ofenderem as leis do Governo de Saigon; membrésrcies irregulares sem terem provas de
participacdo no combate ou realizacdo de ato bahge suspeitos de espionagem,
terrorismo ou sabotagem; desertores e civis inesgiROSAS, 2005; SASSOLI; BOUVIER,
1999).

Os individuos capturados pelos Estados Unidosjislefe devidamente interrogados
e classificados ou eram encaminhados para as @gades do Governo de Saigon, se nao
fossem intitulados prisioneiros de guerra, ou eraansferidos para os campos de
prisioneiros de guerra também administrados pelee@®@ de Saigon. Os civis inocentes
eram libertados e retornados ao local de sua @aptiar caso de um individuo ja classificado
como prisioneiro de guerra ter seu status questmmear uma autoridade do Governo de
Saigon, sua condi¢&o era revista por um dos mentglwr@é@omando Americano (MACV). O
Governo de Saigon, como um verdadeiro produto @amesi (WALZER, 2003) seguia as
diretivas desse Estado em relacdo aos combateapiagados por eles e ndo pelos Estados

Unidos. No entanto, diversos guerrilheiros captosad classificados como prisioneiros de

8 United States Military Assistance Command. ThetéthiStates Military Assistance Command, Vietnam
(MACV) was established on Feb. 8, 1962, as a whifiemmand subordinate to the commander-in-chief,
Pacific. MACV has the mission of assisting the Rajguof Vietham Armed Forces to maintain internal
security against subversion and insurgency andesistr external aggression. Essa é a posi¢ao oficisl
Estados Unidos sobre sua participacéo e papel nflitGo
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guerra foram re-classificados posteriormente palasridades do Governo de Saigon como
prisioneiros politicos ou criminosos comuns e tiendos para prisdes (ROSAS, 2005).

A Diretiva do Comando de Assisténcia Militar dagdflos Unidos (MACV) realizou
uma interpretacéo liberal do artigo 4 da Terceiceav@ncado de Genebra de 1949 para as
forcas irregulares vietnamitas, mas nem sempreegoiam preencher todas as condi¢cdes
estabelecidas pelo paragrafo 2 do artigo 4 da FarG®nvencdo, no entanto, com excecao
do uso do sinal distintivo, as outras condi¢cdearfoenglobadas pela Diretiva de dezembro
de 1967.

No que tange ao tratamento dos prisioneiros gosicapturados no campo de
batalha no interrogatério, a tortura e maus-trddoam largamente utilizados para extrair
informacdes, principalmente pelas forcas do GovetaeoSaigon na presenca de pessoal
americano. Quando estes atos tomaram publicidatenational, os Estados Unidos
buscaram disseminar os principios humanitariopen& os individuos que cometiam crimes
de guerra. Apesar disso, ainda se teve noticiaxdeuedes de prisioneiros de guerra nos
acampamentos, a Cruz Vermelha ficou impossibilitaaadiversos momentos de realizar
visitas aos detidos e muitos prisioneiros violeatatbram escondidos da organizagéo. O
artigo 12, paragrafo 3 da Terceira Convencdo des@andetermina a responsabilidade da
Poténcia Detentora que transfere prisioneiros cags para outra Poténcia, caso esta venha
a violar as normas de direito humanitério referemte tratamento desses prisioneiros, por
isso, os Estados Unidos também foram responsawdis fpatamento conferido aos
capturados pelas forcas armadas de Saigon.

O Vietnd do Norte contestou o apelo feito pela Cviszmelha em 1965 para a
aplicacéo da Terceira Convencao de Genebra derf@8e considerando obrigado a aplicar
as normas humanitarias, ou seja, ndo conferiuadados americanos o status de prisioneiro
de guerra, sob o argumento de que violavaaoson belloe por participarem de uma guerra
de agressdo, mas ao mesmo tempo, o FLN afirmouogugrisioneiros capturados eram
tratados com humanidade e os inimigos feridos ejaiiados e cuidados, sem exposi¢cao a
vergonha ou tortura, mas a Cruz Vermelha néo recehdorizacdo para visitar os
acampamentos, nem uma lista dos individuos detjdesdeveria ter sido fornecida pelo

FLN. Afirmavam lutar uma guerra de libertagdo naalacom carater internacional contra os
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Estados Unidos. Apesar de negarem seu comproméssardprir as obrigacdes especificas
contidas na Terceira Convencdo, ndo ignoravam iogsipios humanitarios e aplicavam o
direito costumeiro referente aos prisioneiros derigu

Os Estados Unidos durante e apds a guerra afirmquana Republica Democratica
do Vietnd ndo cumpriu com suas obrigacdes inteonas quando negou o status de
prisioneiro de guerra para os soldados americaBms. 1969 na XXI Conferéncia
Internacional da Cruz Vermelha, em Estambul, adestowma resolugdo geral de que as
Poténcias envolvidas em conflitos armados devedamprir 0 estabelecido na Terceira
Convencédo de Genebra. Em 1967 a Assembléia Ger@Nia adotou a Resolucdo 2676
(XXV) e estabeleceu que todas as partes envoledasonflitos armados deveriam cumprir
as normas humanitarias contidas nas Convencoegmkb@ de 1949, mais especificamente
as normas relativas ao Tratamento dos Prisiongleoguerra, assim como garantir um
tratamento digno e humano para todas as pessdagides por estas Convencdes (ROSAS,
2005; SASSOLI; BOUVIER, 1999).

Em 1973 foi celebrado o Acordo de Paris entre Bstadnidos, a Republica
Democratica do Vietnd e o Governo de Saigon. Esserdd deu fim a guerra, buscou
restaurar a paz no Vietna e continha um protocofeernente ao repatriamento do pessoal
capturado e seu tratamento. Nao foi utilizado rard o termo prisioneiro de guerra, mas
pessoal militar e civis estrangeiros. Em conformé&eaeom o artigo 1 do Protocolo deveriam
ser entregues as autoridades americanas, assim @®mi@tnamitas membros das forcas
armadas regulares e irregulares devolvidos para respectivos governos e nenhum deles
sujeitados a julgamentos e sentencas. A retirad&dt@mdos Unidos da Guerra em 1973, ndo
deu fim as hostilidades entre o Governo de Saigan @&overno Revolucionario, mas o
conflito adquiriu um caréter interno. Em 1975 ov&mo de Saigon entrou em colapso e em
1976 a Republica Democratica do Vietnd e o VietodSdl se unificaram na Republica

Socialista do Vietna.



102

5.2 O Afeganistao

5.2.1 O Conflito armado internacional e a “Guerrargdra o Terrorismo”

Os ataques de 11 de setembro de 2001 em Nova Wakhington e Pensilvania
resultaram em substancial dano material, na matenais de 3000 civis e uma ferida no
espirito norte-americano. Este evento desencademestigacdo para encontrar e apresentar
provas documentais contra 0os autores do atentadbQaeda (“A Base”) assumiu a autoria
do fato e os Estados Unidos declararam a “guemta o terrorismo”.

Os Estados Unidos verificaram que a maior base dggpo terrorista encontrava-se
no Afeganistdo. O Taliba regia o pais assoladwididd por mais de vinte anos de conflitos
internos, resquicios da antiga dominacgéo da ExdJ8@iética. Os americanos requisitaram
o auxilio do Afeganistdo na luta contra a al Qaeda terrorismo internacional, mas este
Estado recusou-se a prestar auxilio aos norte-eam@s . Como resultado os Estados Unidos
e seus aliados atacaram o Taliba e os membrosQizedia, matando e capturando soldados e
individuos pertencentes a organizacdo, os quasnf@ncaminhados para a base militar
americana na Baia de Guantdnamo ou foram presasrembase aérea em Bagram e na
prisdo de Kandahar, no Afeganistéo.

Duas situacdes distintas podem ser identificadasordlito armado internacional
entre os Estados Unidos e o Afeganistdo e o endraite a al Qaeda e os Estados Unidos.
No que tange ao conflito armado internacional, asvencdes de Genebra de 1949 sao
aplicadas, pois o artigo 2, comum as quatro Cordescassim dispde no caso de guerra
declarada ou em qualquer conflito armado que pasgar entre duas ou mais Altas Partes
Contratantes. O conflito empreendido foi contra aibg, representantde factodaquele
Estado.

Em relacdo ao embate dos Estados Unidos e a abQa&d podemos dizer que o
segundo € um Estado. Na verdade, trata-se de uyaainacao clandestina com bases em

diversos paises, composta por pessoas de divaasialidades, e através da realizacao de
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atos terroristas busca diversos objetivos politeosligiosos (ALDRICH, 2002). O embate
entre esta organizacdo e os Estados Unidos ndmisa &o territorio do Afeganistdo e a
principio as normas humanitarias ndo se aplicarsta ®tuacdo ja que a “guerra contra o

terrorismo” na realidade ndo constitui um confitmmado. Nas palavras de Gray (2004):

A al Qaeda é a primeira organizacao terroristainadional capaz de funcionar da
América Latina ao Japdo com todos os outros carttdseentre eles. Diversamente
dos terroristas das décadas de 1970 e 1980, acdlaQio se guia pela jurisdi¢cao
territorial — seu teatro de apoio e de operacdegoBal. Em vez de resistir a
globalizagdo, suas forcas estdo sendo reunidas g@mpos islamicos
contemporaneos, constantemente atras de novas éase®s alvos pelo mundo.
(GRAY,2004, p. 93).

A forma de associar o atentado terrorista da ati@de 11 de setembro de 2001 com
o Afeganistdo seria através da demonstracdo dogieity desse Estado a essa organizacéo,
tornando o ato capaz de dar inicio a um conflitoaalo, mas essa relacdo néo foi confirmada.
A al Qaeda ndo tem a competéncia para declararaggentra um Estado, os ataques
realizados por ela ndo iniciaram um conflito armadernacional e portanto, se os ataques
ndo foram cometidos nesse contexto, ndo ha quaaesin crime de guerra nos termos das
Convencdes de Genebra, mas podem ser caracterigachascrimes contra a humanidade.
Nas palavras de MCDONALD (2002):

A “guerra contra o terror” claramente ndo é um ktnrmado. Consiste em uma
campanha de contra-terrorismo, alguns aspectosjuiis envolve o uso da forga
militar, em grande parte empreendida nos Estadde oo ha conflito armado,
apesar de aspectos da campanha contra-terrorsieiasm as caracteristicas de
conflito armado onde os Estados Unidos atacam urtad&s considerado
patrocinador e protetor da al Qaeda, como fizeramAfeganistdo. Neste caso,
seria um conflito armado internacional contra cafetatacado, mais do que contra
a al Qaeda, uma vez que a al Qaeda ndo é um Efadocontrario, a famosa
“Guerra contra o terror” a qual os Estados Unidtia ecalizando contra a al Qaeda
ndo satisfaz as condi¢cdes das Convengdes de gepataraser considerada um
conflito armadd*(MCDONALD, 2002, p.207traduc&o nossp

8The “war on terror” is clearly not an armed cortflat all. It consists of a multi-faceted counterdeism

campaign, some aspects of which involve the useildary force, most of it carried out in Statesevh there is
no armed conflict, although aspects of the coutg@eprrism campaign assume the characteristics roka@r
conflict where the US attacks a State considerdmbtbarbouring or assisting al Qaeda, as it diffghanistan.
In this case, it would be an international armexflact against the attacked State, rather thana#dg, since al
Qaeda is not a State. Otherwise, the so-called omaerror’ which the US is waging against al Qaddas not
satisfy the conditions of the Geneva Conventionsgt@onsidered as an armed conflict.
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A existéncia de um conflito armado interno entrEatibéd e a al Qaeda acarretaria na
aplicacdo do artigo 3, comum as quatro Convencée&eahebra e neste caso, os Estados
Unidos e seus aliados se envolveriam em um confiteyno no territoério de outro Estado,

conferindo ao mesmo o carater internacional.

5.2.2 A situacgéo juridica dos soldados talibas e oembros da al Qaeda

Estabelecida a existéncia de duas situacoes tdistiquais sejam o conflito armado
entre o Afeganistdo e o contra-terrorismo em relag&@l Qaeda, devemos refletir sobre a
condicao juridica dos individuos envolvidos e afetapor estas duas situacdes, ou seja, 0s
soldados afegdos e os membros da al Qaeda capusadocombatentes legitimos ou
desprivilegiados (ilegitimos)? Estes individuosidiet na base militar norte-americana na
Baia de Guantanamo, em Cuba, devem receber o dgiatugrisioneiro de guerra e
consequentemente a protecao conferida pela TeCeiraencdo de Genebra de 19497

Para chegar-se as respostas dessas perguntasetlemaalisada a posicdo adotada
pelos Estados Unidos em relacdo aos individuosucajas durante as hostilidades no
territério afegdo. O Presidente Bush declarou eme7fevereiro de 2002: a Terceira
Convencdo de Genebra de 1949, concernente ao érattmrndos prisioneiros de guerra,
ratificada tanto pelos Estados Unidos quanto péémanistdo, aplica-se ao conflito armado
no Afeganistdo entre o Talibd e os Estados Unielsts; Convencgéo ndo se aplica em relacéo
ao conflito entre al Qaeda e Estados Unidos e lodadaos talibds e os membros da al Qaeda
capturados ndo sdo considerados prisioneiros deagoes termos da Terceira Convencao,
apesar do direito de receber um tratamento humano.

Os Estados Unidos implicitamente reconheceu assti governo legitimo do Taliba
no Afeganistdo quando direcionou seu dialogo pasa governo e requereu seu apoio na

“guerra contra o terrorismo”. Os Estados Unida®ndece também a existéncia do conflito

% Press Release, Status of Detainees at GuantafactdSheet and Statement (7 February 2002).
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armado internacional com o Afeganistéo e o alcalac&erceira Convencao de Genebra de
1949.

O status de prisioneiro de guerra foi negado parsoldados talibas, sob o argumento
de terem apoiado os objetivos terroristas destais Qaeda e por terem sido incapazes de
preencher as condicdes estipuladas no paragraddig@o 4: estar sob o comando de uma
pessoa responsavel; possuir um sinal distintivivelisx certa distancia ou uniforme militar;
carregar as armas a vista e respeitar, em suascoesras leis e costumes de gf@rra

O artigo 4 A (1) declara que serao consideradigopeiros de guerra 0s “membros
das forcas armadas de uma Parte em conflito, as®imo os membros das milicias e dos
corpos voluntarios pertencentes a essas forcaglasghéll CONVENCAO DE GENEBRA
DE 1949, 1992, p. 63). As condi¢cdes supracitaddsrem-se a segunda categoria de
prisioneiros de guerra, os talibds encaixam-serimaepa, por serem a forca armada do
Estado. O artigo 4 A dispbe que “as pessoas guent&m poder do inimigo e pertencerem
aumd das categorias explicitadas sera considerad@épeso de guerra. Diversos autores
(ALDRICH, 2002; MCDONALD, 2002; PAUST, 2002; PFANNE 2004; VIERUCCI,
2003) argumentam que membros das forcas armadasemaos do paragrafo 1 do artigo 4
nao precisam preencher condicdes mais especifioass (BAXTER, 1951; ROSAS, 2005)
afirmam que os combatentes capturados devem preecatia critério indicado no paragrafo
2 do artigo 4 para qualifica-los adequadamente cammbros das forcas armadas. As
Convencoes de Genebra devem ser interpretadasael@,bem conformidade com o sentido
comum dos termos do tratado no contexto e sob ddiwseus objetivos e propdsitos, como é
recomendado pelo artigo 31(1) da Convencéo de \derid69 sobre o direito dos tratados.

Pfanner (2004) estipula:

Nem as Regulacdes de Haia de 1907 ou a TerceiraeBgfio de Genebra
explicitamente estipula que um membro regular dasef armadas tem que
preencher os quarto critérios para ser um prisiorsg® Guerra no evento de ser
capturado. Pelo contrario, os quatro critérioslusige o uso de uniformes ou ao
menos um sinal distintivo, sdo mencionados apeasas forcas irregulares e ndo
para as regulares. As Convengdes de Genebra deehfid9sam essa interpretacéo

8 press Release, Status of Detainees at GuantafactcSheet and Statement (7 February 2002).
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literal, separando as duas categorias em dois ggrpéos’ (PFANNER, 2004,
p.114 traducdo nossp

Um argumento possivel para tentar justificar o @gosamento dos Estados Unidos é
gue o Afeganistdo ndo possui forca armada. Apemgad armadas de uma das partes do
conflito podem receber o status de prisioneiro der. Ndo had a necessidade do
reconhecimento do Estado e de seu governo pelo &gtado em conflito para que as
normas humanitarias tenham aplicabilidade, confasrparagrafo 3, do artigo 4 da Terceira
Convencéo de Genebra (ALDRICH, 2002; MCDONALD, 20R®DSAS, 2005).

Outro fundamento para buscar fundamentar tal @eci6 que as condi¢cbes
especificadas no artigo 4 A (2) para a milicia gos voluntarios ndo integrantes das forcas
armadas também séo aplicaveis a todas as forcaslasimEssa afirmativa € perigosa, ja que
a violagéo das leis e costumes de guerra poddéigasto ndo reconhecimento do status dos
individuos acusados de crimes de guerra, mas ac@ol das normas humanitarias néo
impede um individuo de receber o status de prigioge guerra.

Os talibas capturados sdo automaticamente prisignée guerra por integrarem as
forcas armadas de seu governaedfacto O maior argumento dos Estados Unidos para nao
conferir aos prisioneiros talibas o status de gmisiro de guerra € o fato de ndo terem usado
uniformes militares ou outro sinal distintivo rebegivel a distancia. Em termos praticos as
forcas talibds estavam sob um comdfdesponsavel e se distinguiram dos civis, com o uso
de turbantes negros e lencos no pescocgo, apesaodesarem roupas que se assemelham
com uniformes militares tradicionais (VAN AGGELERQO05). Além disso, o artigo 7 da
Terceira Convencao dispde sobre a inalienabiliddmestatus de prisioneiro de guerra, ou
seja proibe a renuncia do direito de fazer parteategoria de prisioneiro e como foi visto
anteriormente, caso haja duvidas sobre a condi@ourd individuo envolvido nas

hostilidades, deve este ser tratado como prisionde guerra, até que um tribunal

87 Neither the 1907 Hague Regulations nor the Thiethé¥a Convention explicitly stipulate that a memifer
regular armed forces has to fulfill the four cri#ein order to be a prisoner of war in the eventayfture. On the
contrary, the four criteria, including wearing aiform or at least a distinctive sign, are mentioroedly for
irregular forces and not for regular ones. The 1@k¥heva Conventions endorse this literal reading by
separating the two categories into two subparagraph

8 0 lider dos Talibas é Mullah Omar, um lider éapt, mas sua condicdo nao invalida sua respolickde
como comandante enquanto for capaz de manterigloiacdde seus homens encontrada nas forcas armadas
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competente decida seu status. Os argumentos dadoEsUnidos sdo insuficientes para
justificar o fato de néo ter conferido o statuspdsioneiro de guerra aos soldados afegaos
capturados e ndo deixam claro suas motivagdes.

Caso as pessoas envolvidas no conflito ndo sejasideradas prisioneiros de guerra
devem, pelo critério da nacionalidade, ser conattls civis, nos termos do artigo 4 da
Quarta Convencédo de Genebra de 1949. A nacionalidadlguns individuBSestrangeiros
gue combateram junto das forgas armadas do ta&Madtiou a possibilidade de classifica-los
como mercenarios, nos termos do artigo 47 do loeotd Adicional, sob o argumento de
gue lutavam em busca de ganhos. No entanto, @ngseiros lutavam uma guerra espiritual
no Afeganistdo, sendo sua motivacao chegar aospafdiERUCCI, 2003) e nao o lucro.
Estes individuos podem ser classificados como vétios estrangeiros, com o direito ao
status de combatente se atuarem em conformidadeasdeis e costumes de guerra, nos
termos do paragrafo 2, do artigo 4 da Terceira €og&o.

MCDONALD (2002) reflete sobre as motivacdes nameericanas em néo conferir o

status de prisioneiro de guerra aos soldados saliba

Uma razdo pode ser que, sobre o artigo 102 da if@r€envengdo de Genebra,
combatentes capturados tenham que ser tratadomestmas condigbes que as
proprias for¢cas do Estado, isso poderia tornaallggga-los diante de comissfes
militares constituidas exclusivamente para julgao-nacionais. Além do mais,
sobre o artigo 103, prisioneiros de guerra deversamjulgados o mais rapido
possivel. Uma vez terminado o conflito, os prisicose de guerra deveriam ser
libertados a ndo ser que tenham sido julgados fimes de guerra ou por outros
crimes cometidos durante a custodia. O mero faterdietado ndo é um crime que
deva ser julgado. Pode ser argumentado que o toorftimado entre Estados
Unidos e Afeganistdo terminou. Parece que, ndojateseonsiderar os talibas
prisioneiros de guerra, pois teriam que liberta-wf0 mesmo tempo os Estados
Unidos também ndo desejam julga-los. O governo pade julgar alguns deles
diante de comissdes militares estabelecidas, msdedgue os detidos estejam
realmente presos por suspeita de terrorismo owagspie podem ter informagdes
de inteligéncia, pode néo ser facil julga-los pames de guerra. Por outro lado, o
governo indicou que mesmo se pessoas forem julgaddosolvidas, ainda assim
podem ser libertados, mas serdo mantidos presosepgro indeterminado para
interrogatério’” (MCDONALDO, 2002, p. 208raducdo nossga

8 Dois cidad&os americanos foram capturados lutpetiss forcas armadas Talibas.

% One reason may be that, under article 102 of thielTGeneva Convention, captured combatants habe to
treated to the same conditions of Trial and semgnas a State’s own forces and this would makiéegal to
try them before military commissions set up exalabi to try non-nationals. Moreover, under artidl@3,
prisoners of war should be tried as soon as pasdilthice the conflict ends, POW'’s should be releaséess
they are being tried for a war crime or for othemes committed in custody. The mere fact of hafmgght is
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Os soldados talibés prisioneiros de Guerra devanregmtriados com o fim das
hostilidades ativas ou julgados pelos crimes ingngaa eles. No caso de ndo serem
considerados prisioneiros de guerra, cometeramesrsob os auspicios da lei nacional ou
internacional e podem ser julgados pelos Estadidodmu outra corte. De uma forma ou de
outra ndo podem ficar presos por tempo indetermirsssin um julgamento, sob pena de
violar os direitos humanos a eles intitulados (MQXD.D, 2002).

Em 2002 foi submetido & Corte da Califérnia nosaéies Unidos um pedido de
Habeas Corpus em beneficio dos prisioneiros detido8aia de Guantanamo, Cuba. O
pedido formulado foi negado com base nos seguartgsnentos: a Corte se considerou sem
jurisdicdo sobre os detidos, j4 que estes se aasamt em territério cubano e nenhuma
outra corte teria jurisdicdo, dessa forma o casopoadleria ser analisado novamente. A Corte
nao se pronunciou sobre o status dos membrosQaeala e do Taliba.

Os membros da al Qaeda, segundo Aldrich (2002) @éofadd (2002), nao podem
ser intitulados prisioneiros de guerra, pois sauol@ientes ilegais e devem ser processados e
julgados pela participacdo e pelos crimes cometidpnsonflito armado. Apesar disso sao
protegidos pela garantida de um tratamento humamoc@nformidade com o artigo 3,
comum as quatro Convencdes de Genebra de 194%e @& do | Protocolo Adicional,
ambos integrantes do direito internacional costumei

O contexto no qual os membros da al Qaeda foratureaws acarreta a aplicagéo ou
ndo do termo combatente ilegitimo e das Convengédsenebra. Em relacdo aos membros
da al Qaeda capturados fora do Afeganistdo e qougadiciparam do conflito, ndo podem
ser considerados combatentes desleais, mas s@spleitterrorismo, e no caso de terem
cometido crimes internacionais, podem e devemugados, mas nao podem permanecer
presos por tempo indeterminado (MCDONALD, 2002).

not a triable crime. One can argue that the int@nal armed conflict between the US and Afghamissanow
over. It seems that, while not wanting to consitier Taleban POW'’s, which it might have to rele&$g,does
not necessarily want to try them either. The gorant may try some of them before the military cossitns
it has established, but since the detainees altg befing held as suspected terrorists or persdms might have
useful intelligence information, it might not besgato try them for war crimes. On the other hard t
government has indicated that even if persons wiere and acquitted, they would still not be reksibut will
be held indefinitively for interrogation purposes.
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No caso dos membros da al Qaeda capturados daraotglito, 0 termo combatente
desleal pode ser aplicado acertadamente, ja cquanrse de civis ilegalmente envolvidos
nas hostilidades. No entanto, se comprovada aaelegtre os membros da al Qaeda e as
forcas armadas Talibds, estes teriam o direitot@oissde prisioneiro de guerra; o Taliba
seria responsavel pelo ataque de 11 de setembr20@E mesmo ndo tendo controle
especifico sobre essa acao, pois o simples fatomteolar as atividades gerais e dar suporte
a organizacao seria suficiente para responsaldip&la mesma. Vierucci (2003) afirma que
dependéncia e alianca de um grupo armado irregulana parte do conflito é suficiente para
caracterizar o controle do Estado sobre o grupoatmo-se responsavel pelos atos deste,
mesmo em relagdo aos atos que nao tenha envolamieeto.

Aqueles membros que ndo faziam parte das forcasdasrdo Talibd poderiam ainda
se enquadrar como milicias e forcas voluntariasa(parte do conflito), nos termos do artigo
2 (1), comum as quatro Convencdes de Genebra,desgem satisfazer as quatro condicbes
estabelecidas pelo paragrafo 2 do artigo 4 da iFarceonvengcdo de Genebra, entdo
poderiam ser intitulados prisioneiros de guerra.

As forgas irregulares que se enquadram nas corsgdégiabelecidas, recebem o status
de prisioneiro de guerra. A al Qaeda € uma orgaéizaob um comando responsavel, e nao
h& duvidas de que a primeira condicdo foi preerchtdse grupo possui uma rede terrorista
internacional solida capaz de mobilizar um grandemero de membros e recursos
(VIERUCCI, 2003), a prova disso foi o elaboradogatade 11 de setembro de 2001 aos
Estados Unidos. No entanto, o grupo ndo carregs aumas abertamente, nem sequer usa
sinais distintivos visiveis a distancia, se mistd@com a populacao civil para realizar seus
ataques. E finalmente, a al Qaeda ndo se preocopose preocupa em conduzir suas
operacdes em conformidade com as normas humasjtped contrario, a organizacao atua
em total desrespeito a populacgéo civil e a suaitagle aos ataques. Os individuos membros
dessa organizacdo sdo desprovidos do direito deeeo status de prisioneiro de guerra.

Os combatentes legitimos ou leais podem ser cajuisia detidos como prisioneiros
de guerra, ja os combatentes desleais ou ilegittarobém sdo capturados e detidos, mas
julgados e punidos pela participacdo nas hostiéidadpelos atos cometidos, pois ndo tem o

direito de participar diretamente do conflito. @embros da al Qaeda detidos durante as
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hostilidades ativas, apesar de combatentes desseaghquadram no paragrafo 1 do artigo 4
da Quarta Convencdo de Genebra protegendo as peggeaa qualquer momento e de
qgualquer forma, em caso de conflito ou ocupacéiyeesm em poder de uma Parte ou
Poténcia ocupante da qual ndo sejam nacionaisstadds Unidos também néo conferiu este
status, mesmo tendo preenchido o critério da nabidade, o que descaracteriza as hipéteses
de transferéncia dos civis dispostas nos artiggs482e 78 da Quarta Convencdo; ao
contrario, esses individuos séo detentos e presumeigte criminosos para essa Poténcia. O
paragrafo 2, do artigo 4 da Quarta Convencdo disgime a segunda limitacdo da

nacionalidade baseada na existéncia de relacOesndificas:

N&o estdo protegidos os nacionais de um Estado ndioe faca parte dessa
Convencgao. Os nacionais de um Estado neutro giveresh em territério de um

Estado beligerante e o0s nacionais de um Estadoelggelante ndo serdo
considerados como pessoas protegidas enquantoadoEatque pertencem tiver
representacao diplomatica normal junto ao Estadpadher do qual se encontram.
(IV CONVENCAO DE GENEBRA DE 1949, 1992, p.131).

Entdo, os cidaddos britanicos e paquistanesesiradps no Afeganistdo pelos
Estados Unidos seréo privados dessa condicdo degesotegida enquanto esses Estados
mantiverem relacdes diplomaticas com os EstadodddniEssas pessoas serdo protegidas
apenas pelas provisdes gerais da Parte Il do trataghela lei da Poténcia detentora
(VIERUCCI, 2003).

Assim, os soldados talibds devem receber o s@dugrisioneiro de guerra por
constituirem as forgas armadas regulares do Afsganinos termos do paragrafo 1 do artigo
4 da Terceira Convencado de Genebra de 1949. Os rogrda al Qaeda capturados fora do
conflito armado ndo podem ser considerados coniestetlesleais, uma vez que néao
participaram das hostilidades ativas, nao devear ficesos por tempo indeterminado, mas
podem ser julgados e condenados pelos crimes igererh cometido. Em relagdo aos
membros da al Qaeda participantes das hostilidadesmo combatente ilegitimo pode ser
utilizado j&4 que nado fazem parte das forcas arméaldsis e apesar de constituir uma
organizacao sob um comando, ndo preenchem toddg;des estipuladas pelo paragrafo 2

do artigo 4 da Terceira Convencdo. Apesar da caondig combatente desleal os membros
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da al Qaeda preenchem o requisito da nacionaligeda receberem o status de civil
protegido pela Quarta Convencao de Genebra de 1949.

5.2.3 A aplicacao do artigo 5 da Terceira Convendadsenebra de 1949

No dia 13 de novembro de 2001 o Presidente Bushetbe oMilitary Order® sobre
o tratamento, detencdo e julgamento de certos idad&os na guerra contra o terrorismo, as
pessoas detidas na base de Guantanamo deverissubseetidas a jurisdicdo de tribunais
militares para o julgamento de seus crimes. Nenhareacdo sobre a possibilidade de
aplicar as Convencdes de Genebra de 1949 foireitdilitary Order para as pessoas que

caiam sob a jurisdicado dessas comissoddilitary Order estabelece:

[...] qualguer cidaddo ndo-americano sobre quem @lBrésidente Bush) tenha
feito uma determinagdo escrita de que tal pesstar, alia, engajada em, ou que
tenha conspirado cometer, atos de terrorismo iabéwnal contra os Estados
Unidos, sera detido e julgado por violagfes a ¢eGdierra e outras leis aplicaveis
por tribunais militares. A ordem estabelece as ss@@s militares com o propésito
de tais julgamento¥.(VIERUCCI, 2003, p. 285).

Sobre o status dos soldados talibds ndo pairaakivédo combatentes e tem o direito
ao status de prisioneiro de guerra. No entant&stados Unidos se recusam a conferir a eles
esse status. Discutiu-se, no subitem 4.3.4, a gAovcontida no artigo 5 da Terceira
Convencéo de Genebra de 1949. Discute-se aggocacéio dessa provisdo ao caso dos

detidos em Guantanamo, juntamente com a legislagde-americana.

%1 president Issues Military OrdeDetention, Treatment, and Trial of Certain Non-gitis in the War Against
Terrorism.

2[...] any non-US citizen, about whom he (The Presidgush) had made a written determination that such
person had inter alia, engaged in, or conspiredotamit, acts of international terrorism against th®, be
detained and tried for violations of the laws ofrvaad other applicable laws by military tribunal$ie order
established Military Commissions for the purpossuwth trials.
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A Regulacdo das Forcas Armadas dos Estados Uda&l®997°, afirma que a pessoa
gue néo tiver sido classificada como prisioneirgderra nos termos do artigo 4 da Terceira
Convencéao de Genebra, deve receber a mesma prag€mvencao até que seu status seja
determinado por um tribunal competente, nos temhosgrtigo 5 da Convencdo. Na sec¢éo 1-

6, alinea b afirma:

Um tribunal competente deve determinar o statusjulquer pessoa que nao
pareca ter o status de prisioneiro de guerra qobatecometido um ato de
beligerancia ou tenha se engajado em atividadesshers beneficio das forcas
armadas inimigas, a qual afirma que ele ou elatitulada ao tratamento como
prisioneiro de guerra, ou concernente a quem qaeldjivida de qualquer natureza
existir. * (REGULACOES DO EXERCITO, PRISIONEIRO DE GUERRA
INIMIGO, PESSOAL DETIDO, CIVIS INTERNOS E OUTROS OBEDOS, 1997,
p.2,traducéo nossa

O Regulamento vai além do artigo 5 da Terceirav€pgdo de Genebra ao afirmar
gue o tribunal competente determina o status na&aagpdaqueles em que uma duvida foi
levantada mas também em relacdo as pessoas gpane@em ser intituladas prisioneiros de
guerra. Isso significa que mesmo uma pessoa quap#enta ser prisioneiro de guerra, mas
alega essa condicdo deve receber o tratamentogienpiro de guerra até a determinacao
definitiva de seu status pelo tribunal (NAQVI, 2DOPispde os procedimentos, todas as

garantia®’ para um julgamento justo e a composicdo de umrtabcompetente:

% Enemy Prisoners of War, Retained Personnel, i@ivinternees and Other Detainees” US Army Regati
190-8. 1997.

%p. A competent tribunal shall determine the statusrof person not appearing to be entitled to prisofier
war status who as committed a belligerent act erémgaged in hostile activities in aid of enemyextrforces,
and who asserts that he or she is entitled tonrexat as a prisoner of war, or concerning whom aubt of a
like nature exists. Army Regulations, Enemy prisooiewar, retained personnel, civilian internees ather
detainnes, 1997, p. 2)

% (1) Members of the Tribunal and the recorder shallsworn. The recorder shall be sworn first by the
President of the Tribunal. The recorder will th&ménister the oath to all voting members of thebtirial to
include the President. (2) A written record shalrbade of proceedings. (3) Proceedings shall be epeept
for deliberation and voting by the members andrtesty or other matters which would compromise siggifr
held in the open. (4) Persons whose status is tetermined shall be advised of their rights atitdginning of
their hearings. (5) Persons whose status is tetermined shall be allowed to attend all open sassand will
be provided with an interpreter if necessary. (6)sBns whose status is to be determined shalllbee to
call witnesses if reasonably available, and to tioeshose witnesses called by the Tribunal. Wisessshall
not be considered reasonably available if, as oétexd by their commanders, their presence at arfgeatould
affect combat or support operations. In these casdfsen statements, preferably sworn, may be stibdhand
considered as evidence. (7) Persons whose statudésdetermined have a right to testify or otheevaddress
the Tribunal.
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¢. Um tribunal competente deve ser composto de triggisf comissionados, um
deve ser oficial de campo. O oficial sénior deveiseomo Presidente do Tribunal.
Outro oficial ndo-votante, preferivelmente um daflailo corpo geral de juizes que
servird de relato®® (REGULACOES DO EXERCITO, PRISIONEIRO DE
GUERRA INIMIGO, PESSOAL DETIDO, CIVIS INTERNOS E OUWROS
DETIDOS, 1997, p.3raducdo nossa

As pessoas néo intituladas prisioneiros de guysoraum tribunal competente néo
poderdo ser executadas ou penalizadas sem um prigauposterior. Na guerra do Vietna os
Estados Unidos estabeleceram procedimentos paramgosicdo e instauracdo de um
tribunal competente e foi garantido ndo apenasatartrento, mas também o status de
prisioneiro de guerra para os combatentes que deraoem a evidéncia de pertencer a uma
unidade militar, mesmo secreta e que tenha realigatdato de guerra de qualquer natureza
(NAQVI, 2002; VIERUCCI, 2003; ROSAS, 2005). No Paréos Estados Unidos procedeu
em conformidade com o estabelecido pelo artigo STel@eira Convencdo e conferiu o
tratamento de prisioneiro de guerra aos individeeysturados até uma decisdo final. Na
Guerra do Golfo Pérsico ocorreu 1196 audicdes ibenais competentes nos termos do
artigo 5, como resultado 310 individuos receberastatus de prisioneiro de guerra e aos
outros foi conferida a protecdo nos termos da @uadnvencdo de Genebra (SASSOLI;
BOUVIER, 1999).

A Comisséao Internamericana de Direitos Humanosl2rde marco de 2002 decidiu

sobre uma demanda de medidas cautelares do Cen@uoristitutional Rights e declarou:

De acordo com as normas internacionais aplicavesstempos de paz e Guerra,
tais como aquelas refletidas no artigo 5 da Teac€onvencdo de Genebra e o
artigo XVIIlI da Declaragdo Americana de DireitosDeveres do Homem, um
tribunal ou uma corte competente, assim como un@idade politica oposta, deve
estar preocupada em garantir o respeito do stegiad tie pessoas caindo sobre as
autoridades e controlede um Estado. [...] Com b&s®, a Comisdo requisita que
os Estado Unidos tome urgentemente as medidassédgiesspara ter o status legal
dos detidos da Baia de Guantanamo determinado motribunal competent¥.
(HUMAN RIGHTS WATCH, 2002).

% ¢. A competent tribunal shall be composed of threemi@sioned officers, one of whom must be of a field
grade. The senior officer shall serve as Presidérthe Tribunal. Another non-voting officer, predbty an
officer in the Judge Advocate General Corps, ss&ie as the recorder.

7 According to international norms applicable in gatime and in wartime, such as those reflectedtiol@ 5

of the Third Geneva Convention and article XVIIitbé American Declaration of the Rights and Dutieman,

a competent court or tribunal, as opposed to digaliauthority, must be charged with ensuring eesgor the
legal status and rights of persons falling under dlathority and control of a State. [...] On thisibathe
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Os Estados Unidos ndo se manifestou quanto a ded&s& omissao, violando suas
obrigacfes internacionais. A decisdo do governderammericano de negar o status de
prisioneiro de guerra aos detidos na Baia de Goamtéd sem a realizacdo do devido
procedimento judicial com base no argumento dendieeexistem duvidas causou comogao
internacional. Diversas organizacdes internacgnamo a Comissao de Direitos Humanos
das Nac¢des Unidas, a Anistia Internacional, a Csanisle Juristas Internacionais e o Comité
Internacional da Cruz Vermelha advogam pela a@icalp artigo 5 da Terceira Convencao
de Genebra e o estabelecimento de um tribunal demtpee

Os presos da Baia de Guantdnamo mesmo nao sensidecados prisioneiros de
guerra, devem ser protegidos de maus-tratos erdortaterrogatérios coercitivos séo
proibidos em quaisquer circunstancias. Os Estadodod tém clamado por métodos mais
agressivos de interrogatorio para conseguir infgfea acerca do terrorismo. Tais
interrogatérios sao ilegais, e ainda, a Terceirav€ncao protege e determina no artigo 17 a
forma de conducéo dos interrogatorios.

Os Estados Unidos consideram estes prisioneirosritdas, que nao respeitam a
prépria liberdade e argumentam que por isso na@gesr as mesmas protecfes dadas a
outros suspeitos. Esta afirmacgéo contradiz a Q&ntanda da Constituicdo Americana: nem
mesmo estrangeiros podem ter sua liberdade ras@ingem o devido processo legal
(DWORKIN, 2004).

Mesmo sem o status de prisioneiro de guerra, sstdados ndo podem ficar presos
por tempo indeterminado. S&o presumidamente ineseaié que um tribunal competente os
condene. Um Estado n&o pode arbitrariamente prendemter pessoas detidas ou presumir
uma pessoa culpada a nao ser que prove sua inec@8uprema Corte Americana em
decisdo proferida, afirmou que caberia aos prigiogede guerra provar sua inocéncia
(DWORKIN, 2004). A Constituicdo Americana tambéno mp&rmite que sejam dadas menos
garantias aqueles que cometeram crimes mais geavesmparacao aqueles que cometeram

crimes de menor potencial ofensivo.

Commission hereby requests that the United Statesthe urgent measures necessary to have thestegyas
of the detainees at Guantanamo Bay determinedcbynpetent tribunal.
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Em 28 de junho de 2004, a Suprema Corte dos Estddimos reconheceu o direito
dehabeas corpusle 14 presdé na Bafa de Guantanamo para questionar a legalitadeas
prisbes em tribunais norte-americanos. Esta de@béio caminho para que outros presos
possam fazer o mesmo questionamento, permitiu geecessem sua capacidade civil.
Apesar disso, 0 problema ainda esta sem solu¢c@o éaouve mudanca efetiva na realidade
dos presos da Baia de Guantanamo.

O Comité Internacional da Cruz Vermelha realizaitagss aos prisioneiros e
estabeleceu comunicacdo com suas familias, inidialogo com os Estados Unidos e
apresentou uma grande preocupac&do com os probségméficativos® que pdde observar em
todas as suas visitas, desde as condi¢cbes de &@etawctratamento que ainda nao foi
adequadamente efetivado.

Os soldados detidos, se considerados prisionegogudrra, devem ser liberados e
repatriados com o fim das hostilidades ativas. ®desma, caso ndo sejam acusados de
crimes de guerra, aqueles que simplesmente lutaardefenderem seu pais devem ser
liberados, e os acusados de cometer crimes, atlavés Tribunal devidamente constituido,
julgados. A determinacdo do status de combatergsup@onseqiiéncias importantes nas
garantias judiciais aplicaveis aos detidos na Bai&uantanamo em eventuais julgamentos

sobre sua conduta durante o conflito armado emgid@mo Afeganistéo.

% Al Odah v. United States; Boumediene v. Bush,;ikgebus v. Rumsfeld; Rasul v. Bush; Padilla v.
Rumsfeld; John Doe v. Bush; Majid Khan; Saleh taflj Habib v. Bush; Hamdi v. Rumsfeld. Todos oosas
referentes aos detidos na Baia de Guantanamo distianiveis em: < http://www.ccr-ny.org/v2/gac/>esso
em: 16jul. 2007.
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6 CONCLUSAO

A guerra € uma criacdo social e sempre existiucglastas épocas e civilizagdes. Os
homens sempre lutaram entre si impulsionados pdejd de impor sua vontade, motivados
por diversos objetivos, sejam eles politicos, enunds ou religiosos.

Na medida em que a sociedade se desenvolve, cosnasemcos tecnologicos,
culturais, politicos e religiosos, também o fazendimito de guerrear e a forma de
tratamento dos individuos capturados. As sociedaudestivas lutavam pela sobrevivéncia e
0s prisioneiros de guerra eram fonte de alimenbon @ desenvolvimento das ferramentas de
trabalho os homens passaram a ser utilizados cecnaves e forga laborativa.

Na antiguidade motivacdes politicas e econbmicgaulisionavam 0s gregos e 0s
romanos. Os gregos buscavam manter sua suprenraei@ndo ou escravizando o0s
individuos capturados nas batalhas. Ja os romarsasitam estabelecer um império pacifico,
com a simpatia dos subjugados, matava-os apenad@uametiam algum ato infame contra
Roma.

Na ldade Média, as guerras eram conduzidas petb®ies feudais e pela Igreja e foi
nessa época que surgiu a idéia de guerras jusigsstas. As guerras comecaram a ter
motivacdes religiosas (justas) e através delasegalgesejava novos adeptos, enviando seus
cavaleiros a terra dos infiéis para, atraveés deafampor sua fé. Quando as guerras eram
travadas entre senhores feudais, os nobres ertaddsacom certa humanidade, sendo estes
devolvidos ap0s 0 pagamento de um resgate; osdedd@muns eram aniquilados no campo
de batalha e em relacdo aos infiéis, a escravidéorte através de torturas eram possiveis.
Foi também nesse periodo que teve inicio 0 estodgisesponsavel pela humanizagdo no
tratamento dos prisioneiros de guerra, pois pregasarenidade humana e a ética da acao
virtuosa.

A Modernidade presenciou a consolidacdo dos Est8dbsranos que impuseram o
fim as guerras privadas, tomando para si a comgiat@e resolver os conflitos sociais. As
guerras tornaram-se publicas e os homens instroseltt Estado na consecucao de seus

objetivos. Nesse periodo, o primeiro acordo intgorel, o Tratado de Vestfalia, foi firmado
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entre Estados soberanos, o direito internacional iteicio com o estabelecimento do direito
de guerra. Nas guerras publicas, os soldados am@migrlade do Estado e instrumentos na
pratica da guerra justa, baseada nos codigos naeaisavalarias, desenvolvidos na ldade
Média.

A Revolucdo Francesa foi responsavel por dar irdaiscussdo sobre a categoria de
pessoas que deveriam receber o status de combktaheea protecdo como prisioneiro de
guerra. As forcas armadas e 0s corpos voluntguesas acompanhavam eram dignos da
condicdo de combatente legal, segundo a Asseniié@imnal de 1792.

Diversas codificagbes buscaram desenvolver o didgtguerra, como a Declaracao
de S&o Petesburgo de 1868 e a Declaracdo de Bsueld874. As Convencdes de Haia de
1899 e 1907 estabeleceram uma divisdo mais prenisa combatentes e civis, bem como
normas de conduta dos soldados e limitacdes aaslo®titilizados durante as hostilidades.
Surgiam as primeiras limitagdes juridicas impoatas Estados na conducao da guerra.

A Primeira Guerra Mundial (1914-1918) caracterizeupela violéncia em larga
escala e testou os limites legais impostos pelseamormativa existente aplicavel na guerra.
As Convencgbes de Haia de 1899 e 1907 mostraramssdicientes para garantir uma
adequada protecdo aos envolvidos nas hostilidade¥®?@ foi elaborada a Convencéo de
Genebra relativa a protecdo dos prisioneiros derguampliando as provisdes para um
tratamento mais humano dos combatentes capturados.

A Segunda Guerra Mundial (1939-1945) foi respons@ee levar a violéncia e
destruicdo a um nivel global. A maior parte dosgmido mundo, direta ou indiretamente,
participou do conflito; pois todos os recursos stdais, cientificos e tecnoldgicos estavam a
servico da guerra, para a producdo de meios deud@st em massa. Essa Guerra foi
responsavel por testar a eficacia e precisado aasspes da Convencao de Genebra de 1929,
comprovando sua incapacidade e limitacdo. Um dasdgs problemas dessa norma foi o
fato de ser aplicavel tdo somente entre aquelebayiam ratificado o tratado, ou seja, se um
dos Estados em conflito ndo tivesse ratificadoancordado em aplicar as provisbes, entao,
0 outro Estado nao era obrigado a aplicar o tragéadoelacdo aos combatentes capturados de
seu inimigo. Isso permitiu diversas violacdes lsgpois gerou diferenciacées no tratamento

dos prisioneiros de guerra conforme suas nacicaczisl
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Com o fim do uso da forca como forma de resolugdeahflitos, através da Carta
das Nacgbes Unidas de 1945, o direito internacienfibntou o fim do direito de guerrear e
instituiu o direito internacional humanitario, resigavel por estabelecer limites aos meios e
métodos nos conflitos armados, determinando ag#ote tratamento das vitimas.

A experiéncia adquirida nesse conflito inspirouaberacdo das quatro Convencdes
de Genebra de 1949, mais abrangentes e precisgaedos tratados anteriores. Uma das
grandes inovacdes trazidas por este conjunto deasofoi a omissdo da clausiaomnes
permitindo o alcance da norma inclusive em relagée paises que nao sao partes dos
tratados. No entanto, mantiveram-se ligadas a pgacetradicional da guerra entre Estados
e a hocdo de combatentes legitimos.

O fim da Segunda Guerra Mundial foi seguido pelaer@u Fria. Nesse contexto
elaboraram-se os dois Protocolos Adicionais de 16iéhte das emergentes necessidades
produzidas pelos diversos movimentos de libertagéacional. Esses Protocolos
representavam as reivindicacfes de diversos pafsedesenvolvimento desejosos em se
libertar de regimes racistas e da dominacéo cdldomEstados Europeus, que apresentaram
certa resisténcia a idéia. As guerras de libertagmonal foram consideradas conflitos
armados internacionais pelo | Protocolo Adiciorall@77.

A guerra sempre enfrentou limitagbes, sejam elagiso politicas, econémicas ou
legais. A possibilidade de sofrer a mesma violémsigpregada € um fator limitador, a
propria idéia daqueles que podem participar, domsne métodos ou quando combater
também impd&e limites ao uso da forca; as motivapddiicas; a capacidade econémica de
cada Estado; as pressfes sociais feitas pelo mogerntido de realizar ou ndo um conflito e
as restricdes impostas pelo ordenamento juridigstese foram e sdo essenciais para
determinar as caracteristicas dos conflitos armedoetemporaneos. As normas humanitarias
elaboradas ao longo das duras experiéncias vivillaantes as diversas guerras, hoje
denominadas conflitos, sédo as principais respoirswee limitar e moldar essa criagdo social.
Estas limitacdes impedem a escalada continua deagueeteoria de Clausewitz (1979).

A estrutura normativa referente aos prisioneirogaerra conta em especial com a
Terceira Convencédo de Genebra de 1949, respongaveimpliar e substituir a Convencéao

de Genebra de 1929 e especificar com riqueza ddhdsto tratamento que deve ser
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conferido aos individuos capturados que recebem status. Essa precisdo e detalhamento
sd0 essenciais para guiar a conduta das Poténesstbras no tratamento durante o
cativeiro e no repatriamento dos combatentes, poignizando assim violagdes por falta de
clareza ou interpretacdes desfavoraveis que pemaiéaitas derrogacdes de direitos.

Todas as Convencdes de Genebra de 1949 guardammgeatelacdo com os direitos
humanos e baseiam-se nos mesmos fundamentosagiopartiihados em busca da protecéo
da dignidade da pessoa humana, confirmando a comaptaridade e convergéncia desses
dois conjuntos de normas, guardadas suas partdadas e origens distintas. Mesmo
durante os conflitos armados, os tratados inteonacs de direitos humanos sdo aplicados e
na falta de uma norma humanitaria adequada suptamesssas lacunas.

As normas humanitarias possuem profunda relagcdoosonostumes internacionais,
declarando-os, e com ms cogens através de seus principios fundamentais. A Corte
Internacional de Justica confirma o carater cosiumeas normas humanitarias, quase
universalmente aceitas na sociedade internacig@l estas declaram e ampliam os
costumes internacionais positivados nas Converg@ésaia de 1899 e 1907. Além disso, o
direito costumeiro pode atuar nas situacoes, apgksguase inexistentes na atualidade, em
gue um pais nao tenha ratificado as Convencéessenonga denuncia dos tratados nao se
retira a obrigacdo dos Estados de cumprir os cestuie guerra consolidados no ambito
internacional. O artigo 3, comum as quatro Coneagde Genebra, € um exemplo de
norma inquestionavelmente costumeira por ser basead consideragbes de humanidade
elementares.

Apesar desse carater costumeiro das provisdeslasntas Convencgoes, ainda restam
divergéncias sobre o carater de algumas de supssiies, como o artigo 4 da Terceira
Convencdo. Os Estados ainda ndo foram completantwaypazes de estabelecer uma
interpretacdo homogénea dessa norma, ja que, comfamas motivacdes politicas realizam
uma interpretacdo extensiva ou uma interpretacotiea do texto.

No que tange aos principios fundamentais com cardéeius cogens sua
obrigatoriedade garante a posi¢cdo das ConvencOéginiebra como essenciais para garantir
a ordem publica internacional, além de torna-laa obrigacéo para os Estados. No entanto,

apesar do destaque conferido aos principios huanarsitelementares, a Corte Internacional
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de Justica ndo foi clara sobre o carater obrigatdéssas normas. Um exemplo de
fundamento peremptoério contido nesses tratadospéngipio da distingdo entre civis e
combatentes, essencial para a devida aplicacdcedzeifa Convencdo Genebra de 1949,
determinando aqueles que podem ou nao ser atingélos ataques e quem tem o direito de
receber o status de prisioneiro de guerra.

A reflexdo sobre trés dicotomias foram essenciara gstabelecer a condi¢do legal
para o status de prisioneiro de guerra: a primgeaalistincdo entre os conflitos armados e as
relacbes de paz; a segunda refere-se aos cordlitoados internacionais e internos e a
terceira sobre os combatentes legitimos e ilegimo

As Convencdes de Genebra de 1949 afastaram-se cdgsitade da declaracéo
oficial de guerra para o alcance de suas normagro uso da forga, ou seja, a existéncia de
um conflito armado entre Estados justifica a apghica das normas humanitarias, néo
importando a duragé@o ou o nivel da violéncia. Assiessa as relacdes de paz com o inicio
das hostilidades de fato, mesmo sem a declaragéal aiu reconhecimento do estado de
guerra.

A segunda questédo discutida no presente trabatiiesenta tarefa mais trabalhosa ja
gue implica na andlise da dicotomia dos conflitomaalos internacionais, internos,
internacionalizantes e todos o0s seus respectivedotleamentos relativos ao carater do
relacionamento do Estado com as forcas armadasipantes de um conflito; o carater das
partes em conflito e suas for¢cas armadas.

O direito humanitario parte da premissa de queoéntia interna esta sujeita ao
exercicio da autoridade governamental, com baseonas Convencfes de Genebra
mantiveram-se fortemente a favor de regular as;del inter-estatais, aplicando-se aos
conflitos internos apenas o artigo 3, comum asrquadnvencoes, e o Il Protocolo Adicional
de 1977.

A definicdo classica de conflito internacional ga@pde que os beligerantes sejam
Estados. Com o advento dos Protocolos Adicionaisl@& o ambito de aplicacédo das
Convencodes de Genebra foi aumentado para os ntwes anvolvidos nas hostilidades. Os
conflitos internos com caréter internacional saoetes que justificam a aplicacdo de todas

as normas humanitarias e incluem: conflitos entiisdacc¢bes internas, ambas patrocinadas
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por diferentes Estados; hostilidades diretas edtis Estados que realizam intervencéo
militar em um conflito armado interno e a guerraa@vendo uma intervencao estrangeira em
suporte a um grupo de insurgentes contra um gowestabelecido e guerras de libertacéo
nacional.

Os Protocolos Adicionais de 1977 tentam explicadifarenca entre os conflitos
armados internacionais e internos, deixando clare gs conflitos internacionais, nao
incluem apenas Estados, mas também organizac@esdaionais legitimamente envolvidas.

A atuacdo em nome de um Estado € a forma clasaiea qonferir a um conflito
armado o carater internacional. O patrocinio deEstado estrangeiro a uma organizagao ou
grupo dissidente interno, mesmo sem o controleéalide suas operacdes também é suficiente
para responsabiliza-lo e conferir o carater inteoraal a guerra. A intervencdo militar de um
Estado em um conflito interno, auxiliando uma dastgs, seja 0 governo supostamente
legitimo, seja o grupo de dissidentes, tem o candtiernacional necessario.

As guerras de libertacdo nacional sdo aquelas een ayroprio povo pega
espontaneamente em armas para defender-se contt@mmacao colonial, ocupacéo
estrangeira e regimes racistas, nos termos dornpéoagydo artigo 1 do | Protocolo Adicional
de 1977. Essa definicdo tem sido interpretada dmdarestritiva e seu alcance tem se
resumido a estes trés casos. No entanto, essesnerdes podem incluir a luta contra
governos ditatoriais e opressores. Dessa forma,namsmentos de libertagdo nacional,
confere-se o carater de parte legitima no conflijoando declaram expressamente sua
aceitacdo em realizar suas operacfes conformeramsi@ontidas no direito humanitario.
Por sua vez, sdo aplicadas todas as provisOestigp & da Terceira Convencdo aos
individuos integrantes desses movimentos, garargideles o carater de legitimidade
necessario. Dentre seus integrantes incluem-g@easilheiros, responsaveis pelas taticas e
guerrilha, aceitas na doutrina tradicional.

Aos conflitos internos que ndo atingem o statubealigerancia necessario aplicam-se
limitadas normas. A principal critica formulada éfata de definicdo e protecdo aos
prisioneiros de guerra, pois nao existe qualquemaoque impeca o julgamento desses

individuos pela participacdo no conflito e por @éma ordem interna dos Estados.
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Em relacdo aos combatentes legitimos e ilegitinessarconsiderar que somente
aqueles investidos da legitimidade, conferida petdenamento juridico internacional,
podem participar ativamente das hostilidades; paatar e ser alvo de ataques. A idéia de
combatente legitimo é reforcada pelo paragrafo 2rtigo 43 do | Protocolo Adicional de
1977. Em contrapartida, os combatentes ilegitiriosagjueles sem o direito de participar das
hostilidades, podem ser julgados por crimes derguepela legislagéo interna dos Estados.

Os combatentes legitimos, tradicionalmente compésnfiorcas armadas regulares
dos Estados, assim como 0s corpos voluntariosi® guxe as acompanham. O artigo 4 A, no
paragrafo 1 dispde sobre estas forcas e em redaglxs ndo ha duvidas. O paragrafo 2 desse
artigo refere-se as forcas armadas independentedeyem preencher quatro condicdes para
alcancarem o status de prisioneiro de guerra: sstaum comando responsavel; usar sinais
distintivos fixos; carregar as armas abertamerstegeir as leis e costumes de guerra em suas
operacgOes militares.

Observa-se que € necessdaria certa organizacacigida das forcas independentes,
sob um comando que serd responsabilizado pelospattisados por seus subordinados;
sobre o uso de sinais distintivos fixos, esse sgmta o critério de maior controvérsia, mas
gue pode ser interpretado com base no principidigtancdo entre combatentes e civis, ou
seja, eles devem se diferenciar da populagcdo coara,garantir a protecdo e minimizar os
danos causados pela violéncia, ndo importandoase usiformes militares completos, desde
gue fique clara essa diferenca. Em relacéo as asiggsfica que quando estiverem prontos
para realizar operac¢des militares devem carregarmaas de forma visivel, para que sejam
leais, impedindo a perfidia. Em relagdo as leiogtutnes de guerra, a simples violacao
dessas normas nao é suficiente para impedir quendigiduos recebam o status de
prisioneiro de guerra. Em outras palavras, recebestatus, mas serdo julgados pelas
violagGes cometidas.

O paréagrafo 6 do artigo 4 dispde sobre os levatesnassa, nos quais a populagéo
civil espontaneamente pega em armas, sem tempagamizar-se para combater tropas
invasoras, desde que tragam armas a vista e &wpe# costumes de guerra. Exceto nos
casos dos levantes em massa, 0s civis nao tenmligigitle para participar das hostilidades e

se o fazem continuam sendo civis, mas podem ses &gitimos de ataque.
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Os combatentes ilegitimos séo civis que particidasmhostilidades sem ter o direito
para tal, e todos aqueles que preenchem o cri@rivacionalidade, contido no artigo 4 da
Quarta Convencédo de Genebra, sédo protegidos camatgderrogagcdes, como ser alvos de
ataques. Ainda assim, podem ser julgados pelacpatfo no conflito. Também sédo
considerados combatentes ilegitimos ou desprigitkly o0s espibes, sabotadores e
mercenarios devido a natureza das atividades dels@as e suas motivacoes.

Nem sempre é possivel identificar com clareza osbatentes legitimos dos
ilegitimos. No caso de duvida, aplica-se o artigta5Terceira Convencao, que determina a
protecdo como prisioneiro de guerra para todosndsvziduos até que seu status seja
devidamente definido. A Terceira Convencéao criaesyncao de que todos os capturados no
campo de batalha devem ser tratados como prisosneé& guerra.

O tribunal competente deve ser definido nos teras leis domésticas de cada
Estado, e podem ter o carater meramente administr@ que a competéncia desse tribunal
€ simplesmente definir uma condicdo e nado julgaatos de beligerancia praticados. Os
procedimentos desse tribunal devem estar em comfad® com as normas costumeiras
contidas no artigo 75 do | Protocolo Adicional, gasante o devido processo legal.

Na ultima parte desse trabalho, estudou-se a &uwior Vietnd e a guerra no
Afeganistdo. A Guerra do Vietna (1959-1975) coustise do conflito entre o Vietna do
Norte e o Vietna do Sul em busca do estabelecingmggoverno legitimo daquele Estado. A
participacdo dos Estados Unidos com o apoio daet&@overno de Saigon (Vietnd do Sul)
conferiu o carater internacional ao conflito, torda secundaria sua natureza interna. O
Governo de Saigon estava as margens do colaps@esdigpretirada francesa e devido a falta
de apoio de seu préprio povo. Ja a Republica Detioardo Vietna do Norte, contava com
a forca da Fronte de Libertacdo Nacional e condpmy apoio da populacéo civil.

A este conflito aplicaram-se todas as provisoegidas nas Convencdes de Genebra
de 1949. A guerra contou com um alto grau de ppaigéio de forcas e milicias irregulares,
combatentes civis e guerrilheiros. No momento dicagéo do artigo 4 da Terceira
Convencédo de Genebra, os Estados Unidos estalzatecsna interpretacdo extensiva da
norma, abrangendo todos os membros de forgas lareguque tivessem participado
diretamente das hostilidades ou provado seu emaehtio no conflito. N&do conferiu,
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contudo, o status de prisioneiro de guerra aos gue cometeram atos de beligerancia, aos
suspeitos de espionagem, sabotagem ou terrorigmalegertores e aos civis inocentes.

O Vietna do Norte recusou-se a conferir o staéuprisioneiro de guerra aos soldados
americanos e aos soldados do governo de Saigor solgumento de que os primeiros
violavam oius in belloe os segundos ndo representavam uma autoridatméegnas ao
mesmo tempo afirmou que 0s mesmos eram tratadosigoranidade.

A decisdo dos Estados Unidos de interpretar gadi da Terceira Convencgédo de
Genebra constitui paradigma para a analise de asiedo divergente em relacdo aos talibas
e membros da al Qaeda na guerra do Afeganistdavermp desse pais afirmou que em
relacdo ao conflito empreendido entre eles e o &fisggo aplicam-se as Convencdes de
Genebra; em relacdo a guerra contra o terror, efdgsee a al Qaeda, ndo sdo pertinentes as
normas humanitarias e em relagédo aos talibds eragistas da al Qaeda ndo se aplica a
condicao juridica de prisioneiro de guerra.

Conclui-se que se os talibas representam as foegatares do governde factodo
Afeganistéo, a eles deve ser conferido o statysrid®neiro de guerra, mesmo que tenham
violado provisfes contidas nas normas humanitaEiasrelacdo aos membros da al Qaeda
capturados durante as hostilidades ativas, a plesia-se as disposi¢Oes contidas na Quarta
Convencéo de Genebra sobre a protecdo da popudagégor preencherem o critério da
nacionalidade contido nessa norma. Sobre os memaral Qaeda capturados em outras
situacOes, fora do conflito armado, ndo sédo pertése as normas humanitarias, sendo
protegidos apenas pelos tratados internacionaigreiéos humanos.

Os soldados talibds e os membros da al Qaedaradpsuno conflito e fora dele
foram enviados para Guantanamo, Cuba, em uma bt norte-americana. Este local €
considerado solo americano e sobre ele recaemsagdmésticas desse pais, mesmo tendo
sido argumentado que sobre aquele local a jurisdicd Estados Unidos ndo tem alcance.
No caso de duvidas, sejam elas levantadas pelpsigg@etidos ou pelo governo que clama
pela condicdo de prisioneiro de guerra de seusado$] o tratamento de prisioneiro de
guerra deveria ter sido fornecido, até que sua icaadjuridica fosse decidida por um
tribunal competente. Esses individuos, acusadasioule atos terroristas, ndo podem ficar

presos por tempo indeterminado, sob pena de vimldgé obrigacdes internacionais contidas
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nos tratados humanitarios e nos tratados de dirbibonanos. Os Estados Unidos sofreram
pressdes de diversas organizacdes internaciorai®) @ Anistia Internacional e a Cruz

Vermelha, no sentido de cumprir os tratados pertesw contudo, o Governo americano
manteve-se em siléncio.

Finalmente pode ser compreendido que somenteéatoevdeterminacdo do status de
prisioneiro de guerra os individuos envolvidos mamflitos armados internacionais
contemporaneos recebem o tratamento e protecdouattex) contidos nas normas
humanitarias. As provisdes do artigo 4 sao intéapias e aplicadas de forma inadequada e
restritiva, conforme as necessidades politicadtados. A decisdo do Governo dos Estados
Unidos abre precedentes para justificar viola¢c@ssndbrmas humanitarias e somente através

da responsabilizagéo internacional dos Estadoglargulas normas podem ser reprimidas.
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ANEXO A — Convention (I) for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field. Geneva, 12 Augtd949

Preamble

The undersigned Plenipotentiaries of the Governsmeepresented at the Diplomatic
Conference held at Geneva from April 21 to August1949, for the purpose of revising the
Geneva Convention for the Relief of the Wounded &ia#t in Armies in the Field of July 27,
1929, have agreed as follows:

Chapter I. General Provisions

Art 1. The High Contracting Parties undertake &peet and to ensure respect for the present
Convention in all circumstances.

Art. 2. In addition to the provisions which shat bmplemented in peacetime, the present
Convention shall apply to all cases of declared avast any other armed conflict which may
arise between two or more of the High ContractiagtiPs, even if the state of war is not
recognized by one of them.

The Convention shall also apply to all cases ofiglaor total occupation of the territory of a
High Contracting Party, even if the said occupatisets with no armed resistance.
Although one of the Powers in conflict may not bpaaty to the present Convention, the
Powers who are parties thereto shall remain boynitlib their mutual relations. They shall
furthermore be bound by the Convention in relatiorthe said Power, if the latter accepts
and applies the provisions thereof.

Art. 3. In the case of armed conflict not of aremmiational character occurring in the territory
of one of the High Contracting Parties, each Ptartye conflict shall be bound to apply, as a
minimum, the following provisions:

(1) Persons taking no active part in the hostditimcluding members of armed forces who
have laid down their arms and those placed horsod#at by sickness, wounds, detention,
or any other cause, shall in all circumstancesrbateéd humanely, without any adverse
distinction founded on race, colour, religion athasex, birth or wealth, or any other similar
criteria.

To this end, the following acts are and shall rem@aphibited at any time and in any place
whatsoever with respect to the above-mentionedpsrs

(a) violence to life and person, in particular nerrdf all kinds, mutilation, cruel treatment
and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particulamiliating and degrading treatment;

(d) the passing of sentences and the carrying foekecutions without previous judgement
pronounced by a regularly constituted court, affoydall the judicial guarantees which are
recognized as indispensable by civilized peoples.

(2) The wounded and sick shall be collected andc:tor.

An impartial humanitarian body, such as the Inteamal Committee of the Red Cross, may
offer its services to the Parties to the conflict.

The Parties to the conflict should further endeavoubring into force, by means of special
agreements, all or part of the other provisionghefpresent Convention.

The application of the preceding provisions shall affect the legal status of the Parties to
the conflict.
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Art. 4. Neutral Powers shall apply by analogy thevjsions of the present Convention to the
wounded and sick, and to members of the medicalopeel and to chaplains of the armed
forces of the Parties to the conflict, receivednterned in their territory, as well as to dead
persons found.

Art. 5. For the protected persons who have fallgn the hands of the enemy, the present
Convention shall apply until their final repatrzati

Art. 6. In addition to the agreements expresslyioled for in Articles 10, 15, 23, 28, 31, 36,
37 and 52, the High Contracting Parties may coreclother special agreements for all
matters concerning which they may deem it suitéblmake separate provision. No special
agreement shall adversely affect the situationhefwounded and sick, of members of the
medical personnel or of chaplains, as defined ey gresent Convention, nor restrict the
rights which it confers upon them.

Wounded and sick, as well as medical personnelchiaglains, shall continue to have the
benefit of such agreements as long as the Convergiapplicable to them, except where
express provisions to the contrary are containgberaforesaid or in subsequent agreements,
or where more favourable measures have been takeh jegard to them by one or other of
the Parties to the conflict.

Art. 7. Wounded and sick, as well as members ofnkdical personnel and chaplains, may
in No circumstances renounce in part or in entitegyrights secured to them by the present
Convention, and by the special agreements reféoréa the foregoing Article, if such there
be.

Art. 8. The present Convention shall be appliechwiite cooperation and under the scrutiny
of the Protecting Powers whose duty it is to sadedithe interests of the Parties to the
conflict. For this purpose, the Protecting Powegs/rappoint, apart from their diplomatic or
consular staff, delegates from amongst their owionals or the nationals of other neutral
Powers. The said delegates shall be subject tagheoval of the Power with which they are
to carry out their duties.

The Parties to the conflict shall facilitate to tgeeatest extent possible, the task of the
representatives or delegates of the Protecting Bowe

The representatives or delegates of the Prote&owgers shall not in any case exceed their
mission under the present Convention. They shallparticular, take account of the
imperative necessities of security of the State reinethey carry out their duties. Their
activities shall only be restricted as an excepticend temporary measure when this is
rendered necessary by imperative military necessiti

Art. 9. The provisions of the present Conventionstilute no obstacle to the humanitarian
activities which the International Committee of tRed Cross or any other impartial
humanitarian organization may, subject to the congtthe Parties to the conflict concerned,
undertake for the protection of wounded and sicé&dical personnel and chaplains, and for
their relief.

Art. 10. The High Contracting Parties may at amgetiagree to entrust to an organization
which offers all guarantees of impartiality andiedty the duties incumbent on the
Protecting Powers by virtue of the present Conwenti

When wounded and sick, or medical personnel anglaims do not benefit or cease to
benefit, no matter for what reason, by the actsitiof a Protecting Power or of an
organization provided for in the first paragraplowedy the Detaining Power shall request a
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neutral State, or such an organization, to undertia& functions performed under the present
Convention by a Protecting Power designated byPHréies to a conflict.

If protection cannot be arranged accordingly, thetaihing Power shall request or shall
accept, subject to the provisions of this Artidlee offer of the services of a humanitarian
organization, such as the International Committéethe Red Cross, to assume the
humanitarian functions performed by Protecting Rewmder the present Convention.

Any neutral Power, or any organization invited hg Power concerned or offering itself for
these purposes, shall be required to act with sesehresponsibility towards the Party to the
conflict on which persons protected by the pressorvention depend, and shall be required
to furnish sufficient assurances that it is in aipon to undertake the appropriate functions
and to discharge them impartially.

No derogation from the preceding provisions shellnade by special agreements between
Powers one of which is restricted, even temporainiyts freedom to negotiate with the other
Power or its allies by reason of military eventgrenparticularly where the whole, or a
substantial part, of the territory of the said Poigeoccupied.

Whenever, in the present Convention, mention isaraca Protecting Power, such mention
also applies to substitute organizations in thessai the present Article.

Art. 11. In cases where they deem it advisable he interest of protected persons,
particularly in cases of disagreement between #r&d? to the conflict as to the application
or interpretation of the provisions of the presénhvention, the Protecting Powers shall lend
their good offices with a view to settling the djssement.

For this purpose, each of the Protecting Powers, mityer at the invitation of one Party or
on its own initiative, propose to the Parties te tdonflict a meeting of their representatives,
in particular of the authorities responsible foe twounded and sick, members of medical
personnel and chaplains, possibly on neutral teyrisuitably chosen. The Parties to the
conflict shall be bound to give effect to the prsals made to them for this purpose. The
Protecting Powers may, if necessary, propose fprasal by the Parties to the conflict, a
person belonging to a neutral Power or delegatethéynternational Committee of the Red
Cross, who shall be invited to take part in suchegting

Chapter II. Wounded and Sick

Art. 12. Members of the armed forces and othergrexsnentioned in the following Article,
who are wounded or sick, shall be respected antegsal in all circumstances.

They shall be treated humanely and cared for byPiduy to the conflict in whose power
they may be, without any adverse distinction fouhd® sex, race, nationality, religion,
political opinions, or any other similar criteridny attempts upon their lives, or violence to
their persons, shall be strictly prohibited; in tmadar, they shall not be murdered or
exterminated, subjected to torture or to biologegberiments; they shall not wilfully be left
without medical assistance and care, nor shall itond exposing them to contagion or
infection be created.

Only urgent medical reasons will authorize priority the order of treatment to be
administered.

Women shall be treated with all consideration dudheir sex. The Party to the conflict
which is compelled to abandon wounded or sick t® ¢émemy shall, as far as military
considerations permit, leave with them a part ®fiiedical personnel and material to assist
in their care.
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Art. 13. The present Convention shall apply to #Weunded and sick belonging to the
following categories:

(1) Members of the armed forces of a Party to th&lict, as well as members of militias or
volunteer corps forming part of such armed forces.

(2) Members of other militias and members of othelunteer corps, including those of
organized resistance movements, belonging to a Rarthe conflict and operating in or
outside their own territory, even if this territory occupied, provided that such militias or
volunteer corps, including such organized resigantovements, fulfil the following
conditions:

(a) that of being commanded by a person responfsblas subordinates;

(b) that of having a fixed distinctive sign recagatle at a distance;

(c) that of carrying arms openly;

(d) that of conducting their operations in accoadawith the laws and customs of war.

(3) Members of regular armed forces who professggahce to a Government or an authority
not recognized by the Detaining Power.

(4) Persons who accompany the armed forces withctuially being members thereof, such
as civil members of military aircraft crews, war@spondents, supply contractors, members
of labour units or of services responsible for wedfare of the armed forces, provided that
they have received authorization from the armedg®mhich they accompany.

(5) Members of crews, including masters, pilots apgrentices, of the merchant marine and
the crews of civil aircraft of the Parties to trentlict, who do not benefit by more favourable
treatment under any other provisions in internatidaw.

(6) Inhabitants of a non-occupied territory, whotba approach of the enemy, spontaneously
take up arms to resist the invading forces, withwaiting had time to form themselves into
regular armed units, provided they carry arms gpanid respect the laws and customs of
war.

Art. 14. Subject to the provisions of Article 1Retwounded and sick of a belligerent who
fall into enemy hands shall be prisoners of wad #me provisions of international law
concerning prisoners of war shall apply to them.

Art. 15. At all times, and particularly after angagement, Parties to the conflict shall,
without delay, take all possible measures to semchnd collect the wounded and sick, to
protect them against pillage and ill-treatmentetsure their adequate care, and to search for
the dead and prevent their being despoiled.

Whenever circumstances permit, an armistice orspension of fire shall be arranged, or
local arrangements made, to permit the removahaxge and transport of the wounded left
on the battlefield.

Likewise, local arrangements may be concluded ketwearties to the conflict for the
removal or exchange of wounded and sick from aelgesi or encircled area, and for the
passage of medical and religious personnel angetgnit on their way to that area.

Art. 16. Parties to the conflict shall record asrs@as possible, in respect of each wounded,
sick or dead person of the adverse Party falling their hands, any particulars which may
assist in his identification.

These records should if possible include:

(a) designation of the Power on which he depends;

(b) army, regimental, personal or serial number;
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(c) surname;

(d) first name or names;

(e) date of birth;

(f) any other particulars shown on his identityccar disc;

(g) date and place of capture or death;

(h) particulars concerning wounds or iliness, arseaof death.

As soon as possible the above mentioned informatinatl be forwarded to the Information
Bureau described in Article 122 of the Geneva Catiga relative to the Treatment of
Prisoners of War of 12 August 1949, which shalhsrait this information to the Power on
which these persons depend through the intermediithie Protecting Power and of the
Central Prisoners of War Agency.

Parties to the conflict shall prepare and forwarydeaich other through the same bureau,
certificates of death or duly authenticated listshe dead. They shall likewise collect and
forward through the same bureau one half of a doudntity disc, last wills or other
documents of importance to the next of kin, moneg & general all articles of an intrinsic
or sentimental value, which are found on the d@hese articles, together with unidentified
articles, shall be sent in sealed packets, accomgpdy statements giving all particulars
necessary for the identification of the deceasedensy as well as by a complete list of the
contents of the parcel.

Art. 17. Parties to the conflict shall ensure thatial or cremation of the dead, carried out
individually as far as circumstances permit, iscpoed by a careful examination, if possible
by a medical examination, of the bodies, with awi® confirming death, establishing
identity and enabling a report to be made. One d¢fatie double identity disc, or the identity
disc itself if it is a single disc, should remaimihe body.

Bodies shall not be cremated except for imperatasons of hygiene or for motives based
on the religion of the deceased. In case of crematihe circumstances and reasons for
cremation shall be stated in detail in the deattifoate or on the authenticated list of the
dead.

They shall further ensure that the dead are hobbumaterred, if possible according to the
rites of the religion to which they belonged, thheéir graves are respected, grouped if
possible according to the nationality of the deedaproperly maintained and marked so that
they may always be found. For this purpose, thall sirganize at the commencement of
hostilities an Official Graves Registration Servite allow subsequent exhumations and to
ensure the identification of bodies, whatever tlite ®f the graves, and the possible
transportation to the home country. These provssiimall likewise apply to the ashes, which
shall be kept by the Graves Registration Servidéd proper disposal thereof in accordance
with the wishes of the home country.

As soon as circumstances permit, and at latesteaend of hostilities, these Services shall
exchange, through the Information Bureau mentidnetie second paragraph of Article 16,
lists showing the exact location and markings ef ghaves, together with particulars of the
dead interred therein.

Art. 18. The military authorities may appeal to tttearity of the inhabitants voluntarily to
collect and care for, under their direction, theumded and sick, granting persons who have
responded to this appeal the necessary proteatibfeailities. Should the adverse Party take



142

or retake control of the area, he shall likewisengthese persons the same protection and the
same facilities.

The military authorities shall permit the inhabifsuand relief societies, even in invaded or
occupied areas, spontaneously to collect and caredunded or sick of whatever nationality.
The civilian population shall respect these wounded sick, and in particular abstain from
offering them violence.

No one may ever be molested or convicted for hamunrged the wounded or sick.

The provisions of the present Article do not refid¢lie occupying Power of its obligation to
give both physical and moral care to the woundetsack.

Chapter Ill. Medical Units and Establishments

Art. 19. Fixed establishments and mobile medicatsuof the Medical Service may in no
circumstances be attacked, but shall at all timeeseBpected and protected by the Parties to
the conflict. Should they fall into the hands of tdverse Party, their personnel shall be free
to pursue their duties, as long as the capturingePbas not itself ensured the necessary care
of the wounded and sick found in such establisheendl units.

The responsible authorities shall ensure that aite reedical establishments and units are, as
far as possible, situated in such a manner thatkstagainst military objectives cannot
imperil their safety.

Art. 20. Hospital ships entitled to the protectioh the Geneva Convention for the
Amelioration of the Condition of Wounded, Sick afthipwrecked Members of Armed
Forces at Sea of 12 August 1949, shall not belathfrom the land.

Art. 21. The protection to which fixed establishigemnd mobile medical units of the
Medical Service are entitled shall not cease unlbeg are used to commit, outside their
humanitarian duties, acts harmful to the enemyteetmn may, however, cease only after a
due warning has been given, naming, in all appatg@rcases, a reasonable time limit, and
after such warning has remained unheeded.

Art. 22. The following conditions shall not be catesed as depriving a medical unit or
establishment of the protection guaranteed by kerti®:

(1) That the personnel of the unit or establishnaatarmed, and that they use the arms in
their own defence, or in that of the wounded acH Bi their charge.

(2) That in the absence of armed orderlies, the amestablishment is protected by a picket
or by sentries or by an escort.

(3) That small arms and ammunition taken from tloeeimded and sick and not yet handed to
the proper service, are found in the unit or eghbient.

(4) That personnel and material of the veterinaeyvise are found in the unit or
establishment, without forming an integral partéuod.

(5) That the humanitarian activities of medicaltar@nd establishments or of their personnel
extend to the care of civilian wounded or sick.

Art. 23. In time of peace, the High Contractingtkearand, after the outbreak of hostilities,
the Parties thereto, may establish in their owrittey and, if the need arises, in occupied
areas, hospital zones and localities so organiged protect the wounded and sick from the
effects of war, as well as the personnel entrugiiéd the organization and administration of
these zones and localities and with the care opénsons therein assembled.

Upon the outbreak and during the course of hasslitthe Parties concerned may conclude
agreements on mutual recognition of the hospitaégand localities they have created. They
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may for this purpose implement the provisions effiraft Agreement annexed to the present
Convention, with such amendments as they may censigcessary.

The Protecting Powers and the International Conesnittf the Red Cross are invited to lend
their good offices in order to facilitate the imgtion and recognition of these hospital zones
and localities.

Chapter IV. Personnel

Art. 24. Medical personnel exclusively engagedhi@ search for, or the collection, transport
or treatment of the wounded or sick, or in the pregion of disease, staff exclusively
engaged in the administration of medical units asthblishments, as well as chaplains
attached to the armed forces, shall be respectégratected in all circumstances.

Art. 25. Members of the armed forces speciallynedi for employment, should the need
arise, as hospital orderlies, nurses or auxilidrgtcher-bearers, in the search for or the
collection, transport or treatment of the wounded aick shall likewise be respected and
protected if they are carrying out these dutiethattime when they come into contact with
the enemy or fall into his hands.

Art. 26. The staff of National Red Cross Societied that of other Voluntary Aid Societies,
duly recognized and authorized by their Government® may be employed on the same
duties as the personnel named in Article 24, ameqal on the same footing as the personnel
named in the said Article, provided that the stéf§uch societies are subject to military laws
and regulations.

Each High Contracting Party shall notify to the estheither in time of peace or at the
commencement of or during hostilities, but in aage before actually employing them, the
names of the societies which it has authorizedeuntd responsibility, to render assistance to
the regular medical service of its armed forces.

Art. 27. A recognized Society of a neutral courday only lend the assistance of its medical
personnel and units to a Party to the conflict wikie previous consent of its own
Government and the authorization of the Party éodbnflict concerned. That personnel and
those units shall be placed under the control af Barty to the conflict.

The neutral Government shall notify this consernth® adversary of the State which accepts
such assistance. The Party to the conflict whomscguch assistance is bound to notify the
adverse Party thereof before making any use of it.

In no circumstances shall this assistance be cereidas interference in the conflict.

The members of the personnel named in the firggraph shall be duly furnished with the
identity cards provided for in Article 40 beforealeng the neutral country to which they
belong.

Art. 28. Personnel designated in Articles 24 andv®® fall into the hands of the adverse
Party, shall be retained only in so far as theesthhealth, the spiritual needs and the number
of prisoners of war require.

Personnel thus retained shall not be deemed prisa@hevar. Nevertheless they shall at least
benefit by all the provisions of the Geneva Conientelative to the Treatment of Prisoners
of War of 12 August 1949. Within the framework bétmilitary laws and regulations of the
Detaining Power, and under the authority of its petant service, they shall continue to
carry out, in accordance with their professionéics, their medical and spiritual duties on
behalf of prisoners of war, preferably those of #imed forces to which they themselves
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belong. They shall further enjoy the following fgas for carrying out their medical or
spiritual duties:

(&) They shall be authorized to visit periodicahe prisoners of war in labour units or
hospitals outside the camp. The Detaining Powell gl at their disposal the means of
transport required.

(b) In each camp the senior medical officer of ighest rank shall be responsible to the
military authorities of the camp for the professibactivity of the retained medical personnel.
For this purpose, from the outbreak of hostiliti#se Parties to the conflict shall agree
regarding the corresponding seniority of the raofiiheir medical personnel, including those
of the societies designated in Article 26. In allegtions arising out of their duties, this
medical officer, and the chaplains, shall have alir@ccess to the military and medical
authorities of the camp who shall grant them theilifees they may require for
correspondence relating to these questions.

(c) Although retained personnel in a camp shalddgect to its internal discipline, they shall
not, however, be required to perform any work aegheir medical or religious duties.
During hostilities the Parties to the conflict shadake arrangements for relieving where
possible retained personnel, and shall settle rihesdure of such relief.

None of the preceding provisions shall relieve ietaining Power of the obligations
imposed upon it with regard to the medical anditsg@il welfare of the prisoners of war.

Art. 29. Members of the personnel designated inckx®5 who have fallen into the hands of
the enemy, shall be prisoners of war, but shakfeloyed on their medical duties in so far
as the need arises.

Art. 30. Personnel whose retention is not indispblesby virtue of the provisions of Article
28 shall be returned to the Party to the conflicivhom they belong, as soon as a road is
open for their return and military requirementsnpier

Pending their return, they shall not be deemedpess of war. Nevertheless they shall at
least benefit by all the provisions of the Genevan¥&ntion relative to the Treatment of
Prisoners of War of 12 August 1949. They shall co to fulfil their duties under the
orders of the adverse Party and shall preferablgrgaged in the care of the wounded and
sick of the Party to the conflict to which they tigelves belong.

On their departure, they shall take with them ttiects, personal belongings, valuables and
instruments belonging to them.

Art. 31. The selection of personnel for return unégicle 30 shall be made irrespective of
any consideration of race, religion or politicalimpn, but preferably according to the
chronological order of their capture and theirestathealth.

As from the outbreak of hostilities, Parties to tbenflict may determine by special
agreement the percentage of personnel to be rdfaineproportion to the number of
prisoners and the distribution of the said persbimihe camps.

Art. 32. Persons designated in Article 27 who hiaen into the hands of the adverse Party
may not be detained.

Unless otherwise agreed, they shall have permigsioeturn to their country, or if this is not
possible, to the territory of the Party to the dichin whose service they were, as soon as a
route for their return is open and military consat®ns permit.

Pending their release, they shall continue thenkwmder the direction of the adverse Party;
they shall preferably be engaged in the care ofwbanded and sick of the Party to the
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conflict in whose service they were. On their depar, they shall take with them their
effects personal articles and valuables and thteuments, arms and if possible the means of
transport belonging to them.

The Parties to the conflict shall secure to thisgenel, while in their power, the same food,
lodging, allowances and pay as are granted to ¢ineegponding personnel of their armed
forces. The food shall in any case be sufficientemards quantity, quality and variety to
keep the said personnel in a normal state of health

Chapter V. Buildings and Material

Art. 33. The material of mobile medical units oétarmed forces which fall into the hands of
the enemy, shall be reserved for the care of wodiadd sick.

The buildings, material and stores of fixed med&stablishments of the armed forces shall
remain subject to the laws of war, but may not ivertkd from their purpose as long as they
are required for the care of wounded and sick. Nbekess, the commanders of forces in the
field may make use of them, in case of urgent amjitnecessity, provided that they make
previous arrangements for the welfare of the wodraded sick who are nursed in them.

The material and stores defined in the presenti&rghall not be intentionally destroyed.

Art. 34. The real and personal property of aid sties which are admitted to the privileges
of the Convention shall be regarded as privategnyp

The right of requisition recognized for belligeretty the laws and customs of war shall not
be exercised except in case of urgent necessityoaly after the welfare of the wounded
and sick has been ensured.

Chapter VI. Medical Transports

Art. 35. Transports of wounded and sick or of madiequipment shall be respected and
protected in the same way as mobile medical units.

Should such transports or vehicles fall into thedsaof the adverse Party, they shall be
subject to the laws of war, on condition that tlaetyPto the conflict who captures them shall
in all cases ensure the care of the wounded akdtsy contain.

The civilian personnel and all means of transpbtaimed by requisition shall be subject to
the general rules of international law.

Art. 36. Medical aircraft, that is to say, aircra&kclusively employed for the removal of
wounded and sick and for the transport of medieab@nnel and equipment, shall not be
attacked, but shall be respected by the belligsremhile flying at heights, times and on
routes specifically agreed upon between the bed#igs concerned.

They shall bear, clearly marked, the distinctivebksm prescribed in Article 38, together
with their national colours on their lower, upp@&ddateral surfaces. They shall be provided
with any other markings or means of identificatibit may be agreed upon between the
belligerents upon the outbreak or during the coofd®stilities.

Unless agreed otherwise, flights over enemy or grecsupied territory are prohibited.
Medical aircraft shall obey every summons to landthe event of a landing thus imposed,
the aircraft with its occupants may continue itght after examination, if any.

In the event of an involuntary landing in enemyeaemy-occupied territory, the wounded
and sick, as well as the crew of the aircraft shalprisoners of war. The medical personnel
shall be treated according to Article 24 and theckes following.

Art. 37. Subject to the provisions of the seconthgeaph, medical aircraft of Parties to the
conflict may fly over the territory of neutral Pomgeland on it in case of necessity, or use it
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as a port of call. They shall give the neutral Pew@evious notice of their passage over the
said territory and obey all summons to alight, andl or water. They will be immune from
attack only when flying on routes, at heights ahtimes specifically agreed upon between
the Parties to the conflict and the neutral Povesicerned.

The neutral Powers may, however, place conditiongsirictions on the passage or landing
of medical aircraft on their territory. Such possibonditions or restrictions shall be applied
equally to all Parties to the conflict.

Unless agreed otherwise between the neutral Pownertlze Parties to the conflict, the
wounded and sick who are disembarked, with theeaansf the local authorities, on neutral
territory by medical aircraft, shall be detained thge neutral Power, where so required by
international law, in such a manner that they céagain take part in operations of war. The
cost of their accommodation and internment shalbbme by the Power on which they
depend.

Chapter VII. The Distinctive Emblem

Art. 38. As a compliment to Switzerland, the hei@aledmblem of the red cross on a white
ground, formed by reversing the Federal colourseiained as the emblem and distinctive
sign of the Medical Service of armed forces.

Nevertheless, in the case of countries which alrese as emblem, in place of the red cross,
the red crescent or the red lion and sun on a wgndend, those emblems are also recognized
by the terms of the present Convention.

Art. 39. Under the direction of the competent raiit authority, the emblem shall be
displayed on the flags, armlets and on all equigreemployed in the Medical Service.

Art. 40. The personnel designated in Article 24 andrticles 26 and 27 shall wear, affixed
to the left arm, a water-resistant armlet bearhmg distinctive emblem, issued and stamped
by the military authority.

Such personnel, in addition to wearing the identisc mentioned in Article 16, shall also
carry a special identity card bearing the distvegmblem. This card shall be water-resistant
and of such size that it can be carried in the pock shall be worded in the national
language, shall mention at least the surname asidniames, the date of birth, the rank and
the service number of the bearer, and shall stateshat capacity he is entitled to the
protection of the present Convention. The cardldbedr the photograph of the owner and
also either his signature or his finger-prints othb It shall be embossed with the stamp of
the military authority.

The identity card shall be uniform throughout tlhens armed forces and, as far as possible,
of a similar type in the armed forces of the Higbn@acting Parties. The Parties to the
conflict may be guided by the model which is anmgX®y way of example, to the present
Convention. They shall inform each other, at thtbmak of hostilities, of the model they are
using. ldentity cards should be made out, if pdssiat least in duplicate, one copy being
kept by the home country.

In no circumstances may the said personnel bedhdf their insignia or identity cards nor
of the right to wear the armlet. In case of lobgytshall be entitled to receive duplicates of
the cards and to have the insignia replaced.

Art. 41. The personnel designated in Article 25listear, but only while carrying out
medical duties, a white armlet bearing in its certre distinctive sign in miniature; the
armlet shall be issued and stamped by the milaatfority.
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Military identity documents to be carried by thypé of personnel shall specify what special
training they have received, the temporary charaiftéhe duties they are engaged upon, and
their authority for wearing the armlet.

Art. 42. The distinctive flag of the Convention Bhze hoisted only over such medical units
and establishments as are entitled to be respectger the Convention, and only with the
consent of the military authorities. In mobile @nits in fixed establishments, it may be
accompanied by the national flag of the Party te ttonflict to which the unit or
establishment belongs.

Nevertheless, medical units which have fallen tht® hands of the enemy shall not fly any
flag other than that of the Convention. Partiethtoconflict shall take the necessary steps, in
so far as military considerations permit, to mahke distinctive emblems indicating medical
units and establishments clearly visible to theranéand, air or naval forces, in order to
obviate the possibility of any hostile action.

Art. 43. The medical units belonging to neutral mvies, which may have been authorized to
lend their services to a belligerent under the d¢ands laid down in Article 27, shall fly,
along with the flag of the Convention, the natioftad) of that belligerent, wherever the latter
makes use of the faculty conferred on him by Aeti¢?.

Subject to orders to the contrary by the respoesibilitary authorities, they may on all
occasions fly their national flag, even if theyl fato the hands of the adverse Party.

Art. 44. With the exception of the cases mentiomeithe following paragraphs of the present
Article, the emblem of the red cross on a whiteug and the words “Red Cross” or
“Geneva Cross” may not be employed, either in toh@eace or in time of war, except to
indicate or to protect the medical units and eghbients, the personnel and material
protected by the present Convention and other Gurores dealing with similar matters. The
same shall apply to the emblems mentioned in A®8, second paragraph, in respect of the
countries which use them. The National Red Crossefies and other societies designated in
Article 26 shall have the right to use the disivetemblem conferring the protection of the
Convention only within the framework of the prespatagraph.

Furthermore, National Red Cross (Red Crescent, llRed and Sun) Societies may, in time
of peace, in accordance with their rational legisia make use of the name and emblem of
the Red Cross for their other activities which iareonformity with the principles laid down
by the International Red Cross Conferences. Whesetlactivities are carried out in time of
war, the conditions for the use of the emblem sbalsuch that it cannot be considered as
conferring the protection of the Convention; thebéem shall be comparatively small in size
and may not be placed on armlets or on the roofsiibdings.

The international Red Cross organizations and tHaly authorized personnel shall be
permitted to make use, at all times, of the emldéthe red cross on a white ground.

As an exceptional measure, in conformity with nadiolegislation and with the express
permission of one of the National Red Cross (Rezb&nt, Red Lion and Sun) Societies, the
emblem of the Convention may be employed in timgedice to identify vehicles used as
ambulances and to mark the position of aid statexwusively assigned to the purpose of
giving free treatment to the wounded or sick.

Chapter VIII. Execution of the Convention
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Art. 45. Each Party to the conflict, acting throughCommanders-in-Chief, shall ensure the
detailed execution of the preceding Articles, anavjgle for unforeseen cases, in conformity
with the general principles of the present Conemti

Art. 46. Reprisals against the wounded, sick, pere buildings or equipment protected by
the Convention are prohibited.

Art. 47. The High Contracting Parties undertaketime of peace as in time of war, to
disseminate the text of the present Convention @elyw as possible in their respective
countries, and, in particular, to include the sttitgreof in their programmes of military and,
if possible, civil instruction, so that the prinlgp thereof may become known to the entire
population, in particular to the armed fightingdes, the medical personnel and the chaplains.
Art. 48. The High Contracting Parties shall comneat® to one another through the Swiss
Federal Council and, during hostilities, throughe tiProtecting Powers, the official
translations of the present Convention, as wethaslaws and regulations which they may
adopt to ensure the application thereof.

Chapter IX. Repression of Abuses and Infractions

Art. 49. The High Contracting Parties undertakernact any legislation necessary to provide
effective penal sanctions for persons committingpm@lering to be committed, any of the
grave breaches of the present Convention definéukifollowing Article.

Each High Contracting Party shall be under thegaliibn to search for persons alleged to
have committed, or to have ordered to be commigeadh grave breaches, and shall bring
such persons, regardless of their nationality, fieefis own courts. It may also, if it prefers,
and in accordance with the provisions of its owgidiation, hand such persons over for trial
to another High Contracting Party concerned, prediduch High Contracting Party has
made out a prima facie case.

Each High Contracting Party shall take measuregssecy for the suppression of all acts
contrary to the provisions of the present Conventither than the grave breaches defined in
the following Article.

In all circumstances, the accused persons shakfibdsy safeguards of proper trial and
defence, which shall not be less favourable thasdhprovided by Article 105 and those
following, of the Geneva Convention relative to fheeatment of Prisoners of War of 12
August 1949.

Art. 50. Grave breaches to which the precedingchgtielates shall be those involving any of
the following acts, if committed against personspowperty protected by the Convention:
wilful killing, torture or inhuman treatment, inaing biological experiments, wilfully
causing great suffering or serious injury to bodyhealth, and extensive destruction and
appropriation of property, not justified by milifanecessity and carried out unlawfully and
wantonly.

Art. 51. No High Contracting Party shall be allowexd absolve itself or any other High
Contracting Party of any liability incurred by itcer by another High Contracting Party in
respect of breaches referred to in the precediniglér

Art. 52. At the request of a Party to the conflan, enquiry shall be instituted, in a manner to
be decided between the interested Parties, comgerany alleged violation of the
Convention.

If agreement has not been reached concerning theegure for the enquiry, the Parties
should agree on the choice of an umpire who witidie upon the procedure to be followed.
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Once the violation has been established, the Badi¢he conflict shall put an end to it and
shall repress it with the least possible delay.

Art. 53. The use by individuals, societies, firmscompanies either public or private, other
than those entitled thereto under the present Guiore of the emblem or the designation
“Red Cross” or “Geneva Cross” or any sign or desigm constituting an imitation thereof,
whatever the object of such use, and irrespectivéhe date of its adoption, shall be
prohibited at all times.

By reason of the tribute paid to Switzerland by &ldeption of the reversed Federal colours,
and of the confusion which may arise between thesasf Switzerland and the distinctive
emblem of the Convention, the use by private irtliais, societies or firms, of the arms of
the Swiss Confederation, or of marks constitutingnaitation thereof, whether as trademarks
or commercial marks, or as parts of such markdpora purpose contrary to commercial
honesty, or in circumstances capable of woundings$Swational sentiment, shall be
prohibited at all times.

Nevertheless, such High Contracting Parties as wetgarty to the Geneva Convention of
27 July 1929, may grant to prior users of the embledesignations, signs or marks
designated in the first paragraph, a time limit twoéxceed three years from the coming into
force of the present Convention to discontinue susd provided that the said use shall not
be such as would appear, in time of war, to cotiferprotection of the Convention.

The prohibition laid down in the first paragraph the present Article shall also apply,
without effect on any rights acquired through puse, to the emblems and marks mentioned
in the second paragraph of Article 38.

Art. 54. The High Contracting Parties shall, ifithegislation is not already adequate, take
measures necessary for the prevention and repnesgiall times, of the abuses referred to
under Article 53

Final Provisions

Art. 55. The present Convention is established mgli&h and in French. Both texts are
equally authentic.

The Swiss Federal Council shall arrange for offittanslations of the Convention to be
made in the Russian and Spanish languages.

Art. 56. The present Convention, which bears the déthis day, is open to signature until
12 February 1950, in the name of the Powers reptedeat the Conference which opened at
Geneva on 21 April 1949; furthermore, by Powers nepresented at that Conference but
which are Parties to the Geneva Conventions of 18886 or 1929 for the Relief of the
Wounded and Sick in Armies in the Field.

Art. 57. The present Convention shall be ratifisdsaon as possible and the ratifications
shall be deposited at Berne. A record shall be dragvof the deposit of each instrument of
ratification and certified copies of this recordabhbe transmitted by the Swiss Federal
Council to all the Powers in whose name the Coneenhas been signed, or whose
accession has been notified.

Art. 58. The present Convention shall come intacdosix months after not less than two
instruments of ratification have been deposited.

Thereatfter, it shall come into force for each HiQbntracting Party six months after the
deposit of the instrument of ratification.
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Art. 59. The present Convention replaces the Camnwes of 22 August 1864, 6 July 1906,
and 27 July 1929, in relations between the Hight@ating Parties.

Art. 60. From the date of its coming into forceslitall be open to any Power in whose name
the present Convention has not been signed, taladoghis Convention.

Art. 61. Accessions shall be notified in writingttee Swiss Federal Council, and shall take
effect six months after the date on which theyraceived.

The Swiss Federal Council shall communicate theesstons to all the Powers in whose
name the Convention has been signed, or whosesiacdsgas been notified.

Art. 62. The situations provided for in Articles ghd 3 shall give immediate effect to
ratifications deposited and accessions notifiethieyParties to the conflict before or after the
beginning of hostilities or occupation. The Swisgi€ral Council shall communicate by the
guickest method any ratifications or accessionsived from Parties to the conflict.

Art. 63. Each of the High Contracting Parties shol at liberty to denounce the present
Convention.

The denunciation shall be notified in writing toetlswiss Federal Council, which shall
transmit it to the Governments of all the High Ganting Parties.

The denunciation shall take effect one year aftemtification thereof has been made to the
Swiss Federal Council. However, a denunciation bictv notification has been made at a
time when the denouncing Power is involved in &fladirshall not take effect until peace has
been concluded, and until after operations condewtith release and repatriation of the
persons protected by the present Convention hase teeminated.

The denunciation shall have effect only in respgcthe denouncing Power. It shall in no
way impair the obligations which the Parties to toaflict shall remain bound to fulfil by
virtue of the principles of the law of nations, @®y result from the usages established
among civilized peoples, from the laws of humaaity the dictates of the public conscience.
Art. 64. The Swiss Federal Council shall regisker present Convention with the Secretariat
of the United Nations. The Swiss Federal Councdllshlso inform the Secretariat of the
United Nations of all ratifications, accessions dedunciations received by it with respect to
the present Convention.

In witness whereof the undersigned, having depobditeir respective full powers, have
signed the present Convention.

Done at Geneva this twelfth day of August 194%hie English and French languages. The
original shall be deposited in the archives of 8wiss Confederation. The Swiss Federal
Council shall transmit certified copies thereottxh of the Signatory and Acceding States.
Annex |. Draft Agreement Relating to Hospital Zoesl Localities

Article 1. Hospital zones shall be strictly obsehfer the persons named in Article 23 of the
Geneva Convention for the Amelioration of the Cdiodi of the Wounded and Sick in the
Armed Forces in the Field of 12 August 1949, andtfe personnel entrusted with the
organization and administration of these zoneslaealities, and with the care of the persons
therein assembled.

Nevertheless, persons whose permanent residemgthis such zones shall have the right to
stay there.

Art. 2. No persons residing, in whatever capadcityg hospital zone shall perform any work,
either within or without the zone, directly conresttwith military operations or the
production of war material.
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Art. 3. The Power establishing a hospital zoneldha&k all necessary measures to prohibit
access to all persons who have no right of resglenentry therein.

Art. 4. Hospital zones shall fulfil the followingpaditions:

(a) They shall comprise only a small part of theitery governed by the Power which has
established them.

(b) They shall be thinly populated in relation he possibilities of accommodation.

(c) They shall be far removed and free from allitaniy objectives, or large industrial or
administrative establishments.

(d) They shall not be situated in areas which, aling to every probability, may become
important for the conduct of the war.

Art. 5. Hospital zones shall be subject to theoiwlhg obligations:

(a) The lines of communication and means of trarisphich they possess shall not be used
for the transport of military personnel or materalen in transit.

(b) They shall in no case be defended by militagans.

Art. 6. Hospital zones shall be marked by meansedfcrosses (red crescents, red lions and
suns) on a white background placed on the outeimres and on the buildings. They may be
similarly marked at night by means of appropriditemination.

Art. 7. The Powers shall communicate to all Higm@acting Parties in peacetime or on the
outbreak of hostilities, a list of the hospital esnn the territories governed by them. They
shall also give notice of any new zones set umdunostilities.

As soon as the adverse Party has receive the abemgened notification, the zone shall be
regularly constituted.

If, however, the adverse Party considers that tmelitions of the present agreement have not
been fulfilled, it may refuse to recognize the ztayegiving immediate notice thereof to the
Party responsible for the said Zone, or may makeadtognition of such zone dependent
upon the institution of the control provided forAuticle 8.

Art. 8. Any Power having recognized one of sevarapital zones instituted by the adverse
Party shall be entitled to demand control by onenore Special Commissioners, for the
purpose of ascertaining if the zones fulfil the ditions and obligations stipulated in the
present agreement.

For this purpose, the members of the Special Cosioms shall at all times have free access
to the various zones and may even reside theregmemtly. They shall be given all facilities
for their duties of inspection.

Art. 9. Should the Special Commissions note anysfadtich they consider contrary to the
stipulations of the present agreement, they stiainge draw the attention of the Power
governing the said zone to these facts, and dikall time limit of five days within which the
matter should be rectified. They shall duly nottie Power who has recognized the zone.

If, when the time limit has expired, the Power gowmeg the zone has not complied with the
warning, the adverse Party may declare that ibilonger bound by the present agreement in
respect of the said zone.

Art. 10. Any Power setting up one or more hosptahes and localities, and the adverse
Parties to whom their existence has been notifs@il nominate or have nominated by
neutral Powers, the persons who shall be membdhedpecial Commissions mentioned in
Articles 8 and 9,
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Art. 11. In no circumstances may hospital zonesth® object of attack. They shall be
protected and respected at all times by the Paditdse conflict.

Art. 12. In the case of occupation of a territdhg hospital zones therein shall continue to be
respected and utilized as such.

Their purpose may, however, be modified by the @gmg Power, on condition that all
measures are taken to ensure the safety of therseascommodated.

Art. 13. The present agreement shall also applpdalities which the Powers may utilize
for the same purposes as hospital zones.
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ANEXO B — Convention (ll) for the Amelioration of the Condition of Wounded, Sick
and Shipwrecked Members of Armed Forces at Sea. Gewa, 12 August 1949

Preamble

The undersigned Plenipotentiaries of the Governsmeepresented at the Diplomatic
Conference held at Geneva from April 21 to August1949, for the purpose of revising the
Xth Hague Convention of October 18, 1907 for theaptdtion to Maritime Warfare of the
Principles of the Geneva Convention of 1906, hayreed as follows:

Chapter I. General Provisions

Art 1. The High Contracting Parties undertake speet and to ensure respect for the present
Convention in all circumstances.

Art 2. In addition to the provisions which shall eplemented in peacetime, the present
Convention shall apply to all cases of declared avast any other armed conflict which may
arise between two or more of the High ContractiagtiPs, even if the state of war is not
recognized by one of them.

The Convention shall also apply to all cases ofiglaor total occupation of the territory of a
High Contracting Party, even if the said occupatieets with no armed resistance.
Although one of the Powers in conflict may not bpaaty to the present Convention, the
Powers who are parties thereto shall remain boynitlib their mutual relations. They shall
furthermore be bound by the Convention in relatiorthe said Power, if the latter accepts
and applies the provisions thereof.

Art 3. In the case of armed conflict not of an intional character occurring in the territory
of one of the High Contracting Parties, each Ptartyre conflict shall be bound to apply, as a
minimum, the following

provisions:

(1) Persons taking no active part in the hostiitimcluding members of armed forces who
have laid down their arms and those placed horsod#at by sickness, wounds, detention,
or any other cause, shall in all circumstancesrbated humanely, without any adverse
distinction founded on race, colour, religion oitha sex, birth or wealth, or any other
similar criteria.

To this end, the following acts are and shall rem@aphibited at any time and in any place
whatsoever with respect to the above-mentionedpsrs

(a) violence to life and person, in particular nerrdf all kinds, mutilation, cruel treatment
and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particutamniliating and degrading treatment;

(d) the passing of sentences and the carrying foekecutions without previous judgement
pronounced by a regularly constituted court, affogdall the judicial guarantees which are
recognized as indispensable by civilized peoples.

(2) The wounded, sick and shipwrecked shall beectdld and cared for.

An impartial humanitarian body, such as the Inteamal Committee of the Red Cross, may
offer its services to the Parties to the conflict.

The Parties to the conflict should further endeavoulbring into force, by means of special
agreements, all or part of the other provisionghefpresent Convention.
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The application of the preceding provisions shall affect the legal status of the Parties to
the conflict.

Art 4. In case of hostilities between land and hdwveces of Parties to the conflict, the
provisions of the present Convention shall applly ém forces on board ship.

Forces put ashore shall immediately become sulifedthe provisions of the Geneva
Convention for the Amelioration of the Conditiontbe Wounded and Sick in Armed Forces
in the Field of August 12, 1949.

Art 5. Neutral Powers shall apply by analogy thevisions of the present Convention to the
wounded, sick and shipwrecked, and to memberseofrtédical personnel and to chaplains
of the armed forces of the Parties to the conféceived or interned in their territory, as well
as to dead persons found.

Art 6. In addition to the agreements expressly jgled for in Articles 10, 18, 31, 38, 39, 40,
43 and 53, the High Contracting Parties may corlather special agreements for all
matters concerning which they may deem it suitédlmake separate provision. No special
agreement shall adversely affect the situation @inded, sick and shipwrecked persons, of
members of the medical personnel or of chaplamsledined by the present Convention, nor
restrict the rights which it confers upon them.

Wounded, sick and shipwrecked persons, as welletdical personnel and chaplains, shall
continue to have the benefit of such agreementsragas the Convention is applicable to
them, except where express provisions to the agnaiee contained in the aforesaid or in
subsequent agreements, or where more favourablsunesahave been taken with regard to
them by one or other of the Parties to the conflict

Art 7. Wounded, sick and shipwrecked persons, dlsasenembers of the medical personnel
and chaplains, may in no circumstances renoun@aiinor in entirety the rights secured to
them by the present Convention, and by the spagi@ements referred to in the foregoing
Article, if such there be.

Art 8. The present Convention shall be applied whiincooperation and under the scrutiny of
the Protecting Powers whose duty it is to safegtiadnterests of the Parties to the conflict.
For this purpose, the Protecting Powers may appapart from their diplomatic or consular
staff, delegates from amongst their own nationalthe nationals of other neutral Powers.
The said delegates shall be subject to the appoivale Power with which they are to carry
out their duties.

The Parties to the conflict shall facilitate to theeatest extent possible the task of the
representatives or delegates of the Protecting Powe

The representatives or delegates of the Prote&owgers shall not in any case exceed their
mission under the present Convention. They shall,particular, take account of the
imperative necessities of security of the State reihethey carry out their duties. Their
activities shall only be restricted as an excepticend temporary measure when this is
rendered necessary by imperative military necessiti

Art 9. The provisions of the present Conventionstitute no obstacle to the humanitarian
activities which the International Committee of tRed Cross or any other impartial
humanitarian organization may, subject to the congtthe Parties to the conflict concerned,
undertake for the protection of wounded, sick anigsrecked persons, medical personnel
and chaplains, and for their relief.
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Art 10. The High Contracting Parties may at anyetiagree to entrust to an organization
which offers all guarantees of impartiality andiedty the duties incumbent on the
Protecting Powers by virtue of the present Conwenti

When wounded, sick and shipwrecked, or medicalgoersl and chaplains do not benefit or
cease to benefit, no matter for what reason, byattiwities of a Protecting Power or of an
organization provided for in the first paragraplowady the Detaining Power shall request a
neutral State, or such an organization, to undertia& functions performed under the present
Convention by a Protecting Power designated byPHréies to a conflict.

If protection cannot be arranged accordingly, thetaihing Power shall request or shall
accept, subject to the provisions of this Artidlee offer of the services of a humanitarian
organization, such as the International Committéethe Red Cross, to assume the
humanitarian functions performed by Protecting Rewmder the present Convention.

Any neutral Power, or any organization invited hg Power concerned or offering itself for
these purposes, shall be required to act with sesehresponsibility towards the Party to the
conflict on which persons protected by the pressorvention depend, and shall be required
to furnish sufficient assurances that it is in aipon to undertake the appropriate functions
and to discharge them impartially.

No derogation from the preceding provisions shellnade by special agreements between
Powers one of which is restricted, even temporainlyts freedom to negotiate with the other
Power or its allies by reason of military eventgrenparticularly where the whole, or a
substantial part, of the territory of the said Poiseoccupied.

Whenever, in the present Convention, mention isarad Protecting Power, such mention
also applies to substitute organizations in theeserf the present Article.

Art 11. In cases where they deem it advisable énirtkerest of protected persons, particularly
in cases of disagreement between the Parties tocdhéict as to the application or
interpretation of the provisions of the present ntion, the Protecting Powers shall lend
their good offices with a view to settling the djssement.

For this purpose, each of the Protecting Powers, mityer at the invitation of one Party or
on its own initiative, propose to the Parties te tdonflict a meeting of their representatives,
in particular of the authorities responsible foe tounded, sick and shipwrecked, medical
personnel and chaplains, possibly on neutral teyrisuitably chosen. The Parties to the
conflict shall be bound to give effect to the pregls made to them for this purpose. The
Protecting Powers may, if necessary, propose fprasal by the Parties to the conflict, a
person belonging to a neutral Power or delegatethdéynternational Committee of the Red
Cross, who shall be invited to take part in suchegting.

Chapter Il. Wounded, Sick and Shipwrecked

Art 12. Members of the armed forces and other persnentioned in the following Article,
who are at sea and who are wounded, sick or shgkede shall be respected and protected
in all circumstances, it being understood thattdren “shipwreck” means shipwreck from
any cause and includes forced landings at sea figroraircraft.

Such persons shall be treated humanely and cardy fihe Parties to the conflict in whose
power they may be, without any adverse distincionnded on sex, race, nationality,
religion, political opinions, or any other similariteria. Any attempts upon their lives, or
violence to their persons, shall be strictly pratieith; in particular, they shall not be murdered
or exterminated, subjected to torture or to biatagexperiments; they shall not wilfully be
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left without medical assistance and care, nor st@ilitions exposing them to contagion or
infection be created.

Only urgent medical reasons will authorize priority the order of treatment to be
administered.

Women shall be treated with all consideration duthgir sex.

Art 13. The present Convention shall apply to theumded, sick and shipwrecked at sea
belonging to the following categories:

(1) Members of the armed forces of a Party to th&lict, as well as members of militias or
volunteer corps forming part of such armed forces.

(2) Members of other militias and members of othelunteer corps, including those of
organized resistance movements, belonging to a Rarthe conflict and operating in or
outside their own territory, even if this territoly occupied, provided that such militias or
volunteer corps, including such organized resigantovements, fulfil the following
conditions:

(a) that of being commanded by a person responfsblas subordinates;

(b) that of having a fixed distinctive sign recagatle at a distance;

(c) that of carrying arms openly;

(d) that of conducting their operations in accoadawith the laws and customs of war.

(3) Members of regular armed forces who profesegahce to a Government or an
authority not recognized by the Detaining Power.

(4) Persons who accompany the armed forces withctuially being members thereof, such
as civilian members of military aircraft crews, waorrespondents, supply contractors,
members of labour units or of services responsibtethe welfare of the armed forces,
provided that they have received authorization ftbenarmed forces which they accompany.
(5) Members of crews, including masters, pilots apgrentices, of the merchant marine and
the crews of civil aircraft of the Parties to trentlict, who do not benefit by more favourable
treatment under any other provisions of internatidaw.

(6) Inhabitants of a non-occupied territory who,tba approach of the enemy, spontaneously
take up arms to resist the invading forces, withtaiting had time to form themselves into
regular armed units, provided they carry arms opeanid respect the laws and customs of
war.

Art 14. All warships of a belligerent Party shadive the right to demand that the wounded,
sick or shipwrecked on board military hospital shipnd hospital ships belonging to relief
societies or to private individuals, as well as chant vessels, yachts and other craft shall be
surrendered, whatever their nationality, provideat the wounded and sick are in a fit state
to be moved and that the warship can provide adediazilities for necessary medical
treatment.

Art 15. If wounded, sick or shipwrecked persons taten on board a neutral warship or a
neutral military aircraft, it shall be ensured, wdheo required by international law, that they
can take no further part in operations of war.

Art 16. Subject to the provisions of Article 12etlwounded, sick and shipwrecked of a
belligerent who fall into enemy hands shall be gueys of war, and the provisions of
international law concerning prisoners of war slagply to them. The captor may decide,
according to circumstances, whether it is expediiold them, or to convey them to a port
in the captor's own country, to a neutral port\areto a port in enemy territory. In the last
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case, prisoners of war thus returned to their hoaumtry may not serve for the duration of
the war.

Art 17. Wounded, sick or shipwrecked persons wtm landed in neutral ports with the
consent of the local authorities, shall, failingamgements to the contrary between the
neutral and the belligerent Powers, be so guargi@édeoneutral Power, where so required by
international law, that the said persons cannoinag#e part in operations of war.

The costs of hospital accommodation and internmmball be borne by the Power on whom
the wounded, sick or shipwrecked persons depend.

Art 18. After each engagement, Parties to the adrdhall, without delay, take all possible
measures to search for and collect the shipwreckedinded and sick, to protect them
against pillage and ill-treatment, to ensure thdiequate care, and to search for the dead and
prevent their being despoiled.

Whenever circumstances permit, the Parties todhéict shall conclude local arrangements
for the removal of the wounded and sick by sea feobesieged or encircled area and for the
passage of medical and religious personnel angewarit on their way to that area.

Art 19. The Parties to the conflict shall record sson as possible, in respect of each
shipwrecked, wounded, sick or dead person of tierad Party falling into their hands, any
particulars which may assist in his identificatidinese records should if possible include:

(a) designation of the Power on which he depends;

(b) army, regimental, personal or serial number;

(c) surname;

(d) first name or names;

(e) date of birth;

(f) any other particulars shown on his identityccar disc;

(g) date and place of capture or death;

(h) particulars concerning wounds or illness, arsgaof death.

As soon as possible the above-mentioned informaiatl be forwarded to the information
bureau described in Article 122 of the Geneva Cohee relative to the Treatment of
Prisoners of War of August 12, 1949, which shah&mit this information to the Power on
which these persons depend through the intermediithe Protecting Power and of the
Central Prisoners of War Agency.

Parties to the conflict shall prepare and forwarydeaich other through the same bureau,
certificates of death or duly authenticated listshe dead. They shall likewise collect and
forward through the same bureau one half of theboidentity disc, or the identity disc
itself if it is a single disc, last wills or othelocuments of importance to the next of kin,
money and in general all articles of an intringicsentimental value, which are found on the
dead. These articles, together with unidentifieticlass, shall be sent in sealed packets,
accompanied by statements giving all particularsesgary for the identification of the
deceased owners, as well as by a complete listeodntents of the parcel.

Art 20. Parties to the conflict shall ensure thatidd at sea of the dead, carried out
individually as far as circumstances permit, iscpoed by a careful examination, if possible
by a medical examination, of the bodies, with awi® confirming death, establishing
identity and enabling a report to be made. Whedeuwble identity disc is used, one half of
the disc should remain on the body.
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If dead persons are landed, the provisions of thee@a Convention for the Amelioration of
the Condition of the Wounded and Sick in Armed Esrtn the Field of August 12, 1949
shall be applicable.

Art 21. The Parties to the conflict may appeal e tharity of commanders of neutral
merchant vessels, yachts or other craft, to takébaard and care for wounded, sick or
shipwrecked persons, and to collect the dead.

Vessels of any kind responding to this appeal,thode having of their own accord collected
wounded, sick or shipwrecked persons, shall enp@cigal protection and facilities to carry
out such assistance.

They may, in no case, be captured on account ofsanly transport; but, in the absence of
any promise to the contrary, they shall remainldéiato capture for any violations of
neutrality they may have committed.

Chapter Ill. Hospital Ships

Art 22. Military hospital ships, that is to sayjhbuilt or equipped by the Powers specially
and solely with a view to assisting the woundedk sind shipwrecked, to treating them and
to transporting them, may in no circumstances tecked or captured, but shall at all times
be respected and protected, on condition that tfames and descriptions have been notified
to the Parties to the conflict ten days beforeetsisps are employed.

The characteristics which must appear in the matifon shall include registered gross
tonnage, the length from stem to stern and the reumwibmasts and funnels.

Art 23. Establishments ashore entitled to the ptaie of the Geneva Convention for the
Amelioration of the Condition of the Wounded an@kSin Armed Forces in the Field of
August 12, 1949 shall be protected from bombardroeattack from the sea.

Art 24. Hospital ships utilized by National Red €soSocieties, by officially recognized
relief societies or by private persons shall hdaedame protection as military hospital ships
and shall be exempt from capture, if the Partyheodonflict on which they depend has given
them an official commission and in so far as thevimions of Article 22 concerning
notification have been complied with.

These ships must be provided with certificates ftbmresponsible authorities, stating that
the vessels have been under their control whii@ditout and on departure.

Art 25. Hospital ships utilized by National Red €sdSocieties, officially recognized relief
societies, or private persons of neutral countsiesll have the same protection as military
hospital ships and shall be exempt from capture,condition that they have placed
themselves under the control of one of the Pattiglse conflict, with the previous consent of
their own governments and with the authorizatiothefParty to the conflict concerned, in so
far as the provisions of Article 22 concerning fic#ition have been complied with.

Art 26. The protection mentioned in Articles 22, 24d 25 shall apply to hospital ships of
any tonnage and to their lifeboats, wherever theyoperating. Nevertheless, to ensure the
maximum comfort and security, the Parties to theflad shall endeavour to utilize, for the
transport of wounded, sick and shipwrecked oveg ldistances and on the high seas, only
hospital ships of over 2,000 tons gross.

Art 27. Under the same conditions as those providedn Articles 22 and 24, small craft
employed by the State or by the officially recoguiifeboat institutions for coastal rescue
operations, shall also be respected and protestefdy as operational requirements permit.
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The same shall apply so far as possible to fixedtab installations used exclusively by these
craft for their humanitarian missions.

Art 28. Should fighting occur on board a warshiyg sick-bays shall be respected and spared
as far as possible. Sick-bays and their equipnteadt emain subject to the laws of warfare,
but may not be diverted from their purpose so lasghey are required for the wounded and
sick. Nevertheless, the commander into whose ptvegrhave fallen may, after ensuring the
proper care of the wounded and sick who are accatated therein, apply them to other
purposes in case of urgent military necessity.

Art 29. Any hospital ship in a port which falls snthe hands of the enemy shall be
authorized to leave the said port.

Art 30. The vessels described in Articles 22, ZaRd 27 shall afford relief and assistance
to the wounded, sick and shipwrecked without disiom of nationality.

The High Contracting Parties undertake not to hesd vessels for any military purpose.
Such vessels shall in no wise hamper the movenoétiie combatants.

During and after an engagement, they will act airtbwn risk.

Art 31. The Parties to the conflict shall have tight to control and search the vessels
mentioned in Articles 22, 24, 25 and 27. They @&fnge assistance from these vessels, order
them off, make them take a certain course, comiluse of their wireless and other means
of communication, and even detain them for a peniatdexceeding seven days from the time
of interception, if the gravity of the circumstas® requires.

They may put a commissioner temporarily on boardsghsole task shall be to see that
orders given in virtue of the provisions of theqaeing paragraph are carried out.

As far as possible, the Parties to the conflictistater in the log of the hospital ship in a
language he can understand, the orders they hese tie captain of the vessel.

Parties to the conflict may, either unilaterallybyr particular agreements, put on board their
ships neutral observers who shall verify the swizservation of the provisions contained in
the present Convention.

Art 32. Vessels described in Articles 22, 24, 28 aii are not classed as warships as regards
their stay in a neutral port.

Art 33. Merchant vessels which have been transfdrmt® hospital ships cannot be put to
any other use throughout the duration of hostditie

Art 34. The protection to which hospital ships asidk-bays are entitled shall not cease
unless they are used to commit, outside their hitargan duties, acts harmful to the enemy.
Protection may, however, cease only after due wgriias been given, naming in all
appropriate cases a reasonable time limit, and sdich warning has remained unheeded.

In particular, hospital ships may not possess eraisecret code for their wireless or other
means of communication.

Art 35. The following conditions shall not be catesied as depriving hospital ships or sick-
bays of vessels of the protection due to them:

(1) The fact that the crews of ships or sick-bagsaamed for the maintenance of order, for
their own defence or that of the sick and wounded.

(2) The presence on board of apparatus exclusivegnded to facilitate navigation or
communication.

(3) The discovery on board hospital ships or ifk4iays of portable arms and ammunition
taken from the wounded, sick and shipwrecked angetchanded to the proper service.
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(4) The fact that the humanitarian activities opital ships and sick-bays of vessels or of
the crews extend to the care of wounded, sick ipwsiecked civilians.

(5) The transport of equipment and of personnelndéd exclusively for medical duties, over
and above the normal requirements.

Chapter IV. Personnel

Art 36. The religious, medical and hospital persarof hospital ships and their crews shall
be respected and protected; they may not be captlureng the time they are in the service
of the hospital ship, whether or not there are va@ahand sick on board.

Art 37. The religious, medical and hospital persrassigned to the medical or spiritual care
of the persons designated in Articles 12 and 18,shthey fall into the hands of the enemy,
be respected and protected; they may continue iy cait their duties as long as this is
necessary for the care of the wounded and sicky $hall afterwards be sent back as soon as
the Commander-in-Chief, under whose authority ey considers it practicable. They may
take with them, on leaving the ship, their persqumaperty.

If, however, it prove necessary to retain somehid personnel owing to the medical or
spiritual needs of prisoners of war, everything qide shall be done for their earliest
possible landing.

Retained personnel shall be subject, on landintheqrovisions of the Geneva Convention
for the Amelioration of the Condition of the Woumidand Sick in Armed Forces in the Field
of August 12, 1949.

Chapter V. Medical Transports

Art 38. Ships chartered for that purpose shall l¢h@ized to transport equipment
exclusively intended for the treatment of woundad aick members of armed forces or for
the prevention of disease, provided that the pdeis regarding their voyage have been
notified to the adverse Power and approved bydterl The adverse Power shall preserve
the right to board the carrier ships, but not foteee them or seize the equipment carried.

By agreement amongst the Parties to the conflattrmal observers may be placed on board
such ships to verify the equipment carried. Fos ghirpose, free access to the equipment
shall be given.

Art 39. Medical aircraft, that is to say, aircraftclusively employed for the removal of the
wounded, sick and shipwrecked, and for the trarispiomedical personnel and equipment,
may not be the object of attack, but shall be retggeby the Parties to the conflict, while
flying at heights, at times and on routes spedificagreed upon between the Parties to the
conflict concerned.

They shall be clearly marked with the distinctivaldem prescribed in Article 41, together
with their national colours, on their lower, uperd lateral surfaces. They shall be provided
with any other markings or means of identificatishich may be agreed upon between the
Parties to the conflict upon the outbreak or duthgcourse of hostilities.

Unless agreed otherwise, flights over enemy or grecsupied territory are prohibited.
Medical aircraft shall obey every summons to alightland or water. In the event of having
thus to alight, the aircraft with its occupants ncayptinue its flight after examination, if any.

In the event of alighting involuntarily on land water in enemy or enemy-occupied territory,
the wounded, sick and shipwrecked, as well as tbée& of the aircraft shall be prisoners of
war. The medical personnel shall be treated acegridi Articles 36 and 37.
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Art 40. Subject to the provisions of the secondageaph, medical aircraft of Parties to the
conflict may fly over the territory of neutral Pokgeland thereon in case of necessity, or use
it as a port of call. They shall give neutral Pasvprior notice of their passage over the said
territory, and obey every summons to alight, ordlan water. They will be immune from
attack only when flying on routes, at heights ahtimes specifically agreed upon between
the Parties to the conflict and the neutral Povesicerned.

The neutral Powers may, however, place conditiongsirictions on the passage or landing
of medical aircraft on their territory. Such possibonditions or restrictions shall be applied
equally to all Parties to the conflict.

Unless otherwise agreed between the neutral Poarmisthe Parties to the conflict, the
wounded, sick or shipwrecked who are disembarkéd the consent of the local authorities
on neutral territory by medical aircraft shall betained by the neutral Power, where so
required by international law, in such a mannet thay cannot again take part in operations
of war. The cost of their accommodation and intexntrshall be borne by the Power on
which they depend.

Chapter VI. The Distinctive Emblem

Art 41. Under the direction of the competent miljtauthority, the emblem of the red cross
on a white ground shall be displayed on the flagsilets and on all equipment employed in
the Medical Service.

Nevertheless, in the case of countries which ajrem# as emblem, in place of the red cross,
the red crescent or the red lion and sun on a wjnitend, these emblems are also recognized
by the terms of the present Convention.

Art 42. The personnel designated in Articles 36 @idshall wear, affixed to the left arm, a
water-resistant armlet bearing the distinctive emblissued and stamped by the military
authority.

Such personnel, in addition to wearing the identisc mentioned in Article 19, shall also
carry a special identity card bearing the distwregmblem. This card shall be water-resistant
and of such size that it can be carried in the pock shall be worded in the national
language, shall mention at least the surname asidniames, the date of birth, the rank and
the service number of the bearer, and shall stateshat capacity he is entitled to the
protection of the present Convention. The cardldbedr the photograph of the owner and
also either his signature or his fingerprints othbdt shall be embossed with the stamp of the
military authority.

The identity card shall be uniform throughout tlhens armed forces and, as far as possible,
of a similar type in the armed forces of the Higbn@acting Parties. The Parties to the
conflict may be guided by the model which is anmgX®y way of example, to the present
Convention. They shall inform each other, at thtbmak of hostilities, of the model they are
using. ldentity cards should be made out, if pdssiat least in duplicate, one copy being
kept by the home country.

In no circumstances may the said personnel bedhdf their insignia or identity cards nor
of the right to wear the armlet. In case of lossytshall be entitled to receive duplicates of
the cards and to have the insignia replaced.

Art 43. The ships designated in Articles 22, 24,a2%l 27 shall be distinctively marked as
follows:

(a) All exterior surfaces shall be white.
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(b) One or more dark red crosses, as large ashp@sshall be painted and displayed on each
side of the hull and on the horizontal surfacesplsced as to afford the greatest possible
visibility from the sea and from the air.

All hospital ships shall make themselves known bigting their national flag and further, if
they belong to a neutral state, the flag of theayParthe conflict whose direction they have
accepted. A white flag with a red cross shall bevfl at the mainmast as high as possible.
Lifeboats of hospital ships, coastal lifeboats andsmall craft used by the Medical Service
shall be painted white with dark red crosses premty displayed and shall, in general,
comply with the identification system prescribeawad for hospital ships.

The above-mentioned ships and craft, which may waesknsure by night and in times of
reduced visibility the protection to which they amatitled, must, subject to the assent of the
Party to the conflict under whose power they ake tthe necessary measures to render their
painting and distinctive emblems sufficiently apar

Hospital ships which, in accordance with Article afe provisionally detained by the enemy,
must haul down the flag of the Party to the conbfiic whose service they are or whose
direction they have accepted.

Coastal lifeboats, if they continue to operate i consent of the Occupying Power from a
base which is occupied, may be allowed, when awa@y their base, to continue to fly their
own national colours along with a flag carryingeal rcross on a white ground, subject to
prior notification to all the Parties to the cooflconcerned.

All the provisions in this Article relating to theed cross shall apply equally to the other
emblems mentioned in Article 41.

Parties to the conflict shall at all times endeavouconclude mutual agreements in order to
use the most modern methods available to facilttegedentification of hospital ships.

Art 44. The distinguishing signs referred to iniélg 43 can only be used, whether in time of
peace or war, for indicating or protecting the shiperein mentioned, except as may be
provided in any other international Convention gragreement between all the Parties to the
conflict concerned.

Art 45. The High Contracting Parties shall, if thiggislation is not already adequate, take
the measures necessary for the prevention andssepne at all times, of any abuse of the
distinctive signs provided for under Article 43.

Chapter VII. Execution of the Convention

Art 46. Each Party to the conflict, acting throughCommanders-in-Chief, shall ensure the
detailed execution of the preceding Articles anovyate for unforeseen cases, in conformity
with the general principles of the present Conemti

Art 47. Reprisals against the wounded, sick angvetacked persons, the personnel, the
vessels or the equipment protected by the Conveatie prohibited.

Art 48. The High Contracting Parties undertaketime of peace as in time of war, to
disseminate the text of the present Convention @elyw as possible in their respective
countries, and, in particular, to include the sttitgreof in their programmes of military and,
if possible, civil instruction, so that the pringp thereof may become known to the entire
population, in particular to the armed fightingdes, the medical personnel and the chaplains.
Art 49. The High Contracting Parties shall commatécto one another through the Swiss
Federal Council and, during hostilities, throughe tiProtecting Powers, the official
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translations of the present Convention, as wethaslaws and regulations which they may
adopt to ensure the application thereof.

Chapter VIII. Repression of Abuses and Infractions

Art 50. The High Contracting Parties undertakeriaat any legislation necessary to provide
effective penal sanctions for persons committingpm@lering to be committed, any of the
grave breaches of the present Convention definéukifollowing Article.

Each High Contracting Party shall be under thegaliion to search for persons alleged to
have committed, or to have ordered to be commitadh grave breaches, and shall bring
such persons, regardless of their nationality, fteefis own courts. It may also, if it prefers,
and in accordance with the provisions of its owgidiation, hand such persons over for trial
to another High Contracting Party concerned, prediduch High Contracting Party has
made out a prima facie case.

Each High Contracting Party shall take measuregessecy for the suppression of all acts
contrary to the provisions of the present Conventither than the grave breaches defined in
the following Article.

In all circumstances, the accused persons shakfibdsy safeguards of proper trial and
defence, which shall not be less favourable thasdhprovided by Article 105 and those
following of the Geneva Convention relative to Treatment of Prisoners of War of August
12, 1949.

Art 51. Grave breaches to which the preceding kertielates shall be those involving any of
the following acts, if committed against personspowperty protected by the Convention:
wilful killing, torture or inhuman treatment, inaing biological experiments, wilfully
causing great suffering or serious injury to bodyhealth, and extensive destruction and
appropriation of property, not justified by milifanecessity and carried out unlawfully and
wantonly.

Art 52. No High Contracting Party shall be allowtx absolve itself or any other High
Contracting Party of any liability incurred by itser by another High Contracting Party in
respect of breaches referred to in the precediniglér

Art 53. At the request of a Party to the conflam, enquiry shall be instituted, in a manner to
be decided between the interested Parties, comcerany alleged violation of the
Convention.

If agreement has not been reached concerning theegure for the enquiry, the Parties
should agree on the choice of an umpire, who veitlide upon the procedure to be followed.
Once the violation has been established, the Badi¢he conflict shall put an end to it and
shall repress it with the least possible delay.

Final Provisions

Art 54. The present Convention is established igliEh and in French. Both texts are
equally authentic.

The Swiss Federal Council shall arrange for offitianslations of the Convention to be
made in the Russian and Spanish languages.

Art 55. The present Convention, which bears the détthis day, is open to signature until
February 12, 1950, in the name of the Powers repted at the Conference which opened at
Geneva on April 21, 1949; furthermore, by Powerts nepresented at that Conference, but
which are parties to the Xth Hague Convention ofober 13, 1907 for the adaptation to
Maritime Warfare of the Principles of the Genevan@mtion of 1906, or to the Geneva
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Conventions of 1864, 1906 or 1929 for the Reliethaf Wounded and Sick in Armies in the
Field.

Art 56. The present Convention shall be ratified@sn as possible and the ratifications shall
be deposited at Berne.

A record shall be drawn up of the deposit of eaddtrument of ratification and certified
copies of this record shall be transmitted by thesS Federal Council to all the Powers in
whose name the Convention has been signed, or vdtogssion has been notified.

Art 57. The present Convention shall come into dosix months after not less than two
instruments of ratification have been deposited.

Thereatfter, it shall come into force for each Hi@bntracting Party six months after the
deposit of the instrument of ratification.

Art 58. The present Convention replaces the XthudaQonvention of October 18, 1907, for
the adaptation to Maritime Warfare of the princgptef the Geneva Convention of 1906, in
relations between the High Contracting Parties.

Art 59. From the date of its coming into forceslitall be open to any Power in whose name
the present Convention has not been signed, taladoghis Convention.

Art 60. Accessions shall be notified in writing ttee Swiss Federal Council, and shall take
effect six months after the date on which theyraceived.

The Swiss Federal Council shall communicate theessions to all the Powers in whose
name the Convention has been signed, or whosesdmedsas been notified.

Art 61. The situations provided for in Articles 2ch 3 shall give immediate effect to
ratifications deposited and accessions notifiethigyParties to the conflict before or after the
beginning of hostilities or occupation. The Swigsléral Council shall communicate by the
guickest method any ratifications or accessionsived from Parties to the conflict.

Art 62. Each of the High Contracting Parties shmdl at liberty to denounce the present
Convention.

The denunciation shall be notified in writing toetlswiss Federal Council, which shall
transmit it to the Governments of all the High Ganting Parties.

The denunciation shall take effect one year aftemtification thereof has been made to the
Swiss Federal Council. However, a denunciation bictv notification has been made at a
time when the denouncing Power is involved in afledrshall not take effect until peace has
been concluded, and until after operations condeetth the release and repatriation of the
persons protected by the present Convention hase teeminated.

The denunciation shall have effect only in respgcthe denouncing Power. It shall in no
way impair the obligations which the Parties to toaflict shall remain bound to fulfil by
virtue of the principles of the law of nations, @®y result from the usages established
among civilized peoples, from the laws of humaaity the dictates of the public conscience.
Art 63. The Swiss Federal Council shall register phesent Convention with the Secretariat
of the United Nations. The Swiss Federal Councdllshlso inform the Secretariat of the
United Nations of all ratifications, accessions dedunciations received by it with respect to
the present Convention.

IN WITNESS WHEREOF the undersigned, having depdsitesir respective full powers,
have signed the present Convention.
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DONE at Geneva this twelfth day of August 1949the English and French languages. The
original shall be deposited in the Archives of Bwiss Confederation. The Swiss Federal
Council shall transmit certified copies thereottxh of the signatory and acceding States.
Annex

Identity Card for Members of Medical and Religidesrsonnel attached to the Armed Forces
at Sea
Dt Reverze Side

[Epacs gueereed for 12 dane af @e
cazaler el ||-|-|-J.!IEI' JSEI‘rDtIq.‘ twing R TR LI TR TP BULRC L .
b cardl : H S1g:nr|.l.u1'\c of Lexrer OF
N L

IDENTITY CARD

for mambices of medical and religious peesens
acl attacked to fhe armed [oroes a8 sea

P2 Fnibased

ST TILITIS (oo e ceemves cens seemess enes ee 10 oe srmesemenmess seen s eeee nrﬁmq
. ulbariny
Tt THLICUOS . 1 oone oot e cer ceer e vre e 1+ e ser e s - leing gant
Drate of Birth e [
[ 15 ) ST
Height Eyes Hair

Ay Humber.

The bearer of this curd is protected by the [N AT TN
Gengva Coavention for the Ameclinration of Ciher dislinguishing marks
the Conditian of the Wounded, Siek avad Ship-
wrackead Muembsrs of Armgd Foroes ab Sea
al Awrust 12, (040, in his eapacity as

Take ol e Hurer af Carl




166

ANEXO C — Convention (Ill) relative to the Treatment of Prisoners of War. Geneva, 12
August 1949

Preamble

The undersigned Plenipotentiaries of the Governsmeepresented at the Diplomatic
Conference held at Geneva from April 21 to August1949, for the purpose of revising the
Convention concluded at Geneva on July 27, 1928tive to the Treatment of Prisoners of
War, have agreed as follows:

Part I. General Provisions

Art 1. The High Contracting Parties undertake speet and to ensure respect for the present
Convention in all circumstances.

Art 2. In addition to the provisions which shall lmeplemented in peace time, the present
Convention shall apply to all cases of declared avast any other armed conflict which may
arise between two or more of the High ContractiagtiPs, even if the state of war is not
recognized by one of them.

The Convention shall also apply to all cases ofiglaor total occupation of the territory of a
High Contracting Party, even if the said occupatisets with no armed resistance.
Although one of the Powers in conflict may not bpaaty to the present Convention, the
Powers who are parties thereto shall remain boynitlib their mutual relations. They shall
furthermore be bound by the Convention in relatiorthe said Power, if the latter accepts
and applies the provisions thereof.

Art 3. In the case of armed conflict not of an intgional character occurring in the territory
of one of the High Contracting Parties, each Ptartyre conflict shall be bound to apply, as a
minimum, the following

provisions:

(1) Persons taking no active part in the hostditimcluding members of armed forces who
have laid down their arms and those placed horsod#at by sickness, wounds, detention,
or any other cause, shall in all circumstancesrbated humanely, without any adverse
distinction founded on race, colour, religion athasex, birth or wealth, or any other similar
criteria. To this end the following acts are andlstemain prohibited at any time and in any
place whatsoever with respect to the above-merdipeesons:

(a) violence to life and person, in particular nerrdf all kinds, mutilation, cruel treatment
and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particutamniliating and degrading treatment;

(d) the passing of sentences and the carrying bekecutions without previous judgment
pronounced by a regularly constituted court affogdall the judicial guarantees which are
recognized as indispensable by civilized peoples.

(2) The wounded and sick shall be collected andc:tor.

An impartial humanitarian body, such as the Inteamal Committee of the Red Cross, may
offer its services to the Parties to the conflict.

The Parties to the conflict should further endeavoubring into force, by means of special
agreements, all or part of the other provisionghefpresent Convention.

The application of the preceding provisions shall affect the legal status of the Parties to
the conflict.



167

Art 4. A. Prisoners of war, in the sense of thespnt Convention, are persons belonging to
one of the following categories, who have falletoithe power of the enemy:

(1) Members of the armed forces of a Party to th&lict, as well as members of militias or
volunteer corps forming part of such armed forces.

(2) Members of other militias and members of othelunteer corps, including those of
organized resistance movements, belonging to a Rarthe conflict and operating in or
outside their own territory, even if this territory occupied, provided that such militias or
volunteer corps, including such organized resigantovements, fulfil the following
conditions:[

(a) that of being commanded by a person responfsblas subordinates;

(b) that of having a fixed distinctive sign recagatle at a distance;

(c) that of carrying arms openly;

(d) that of conducting their operations in accoadawith the laws and customs of war.

(3) Members of regular armed forces who professgahce to a government or an authority
not recognized by the Detaining Power.

(4) Persons who accompany the armed forces withctuially being members thereof, such
as civiian members of military aircraft crews, weorrespondents, supply contractors,
members of labour units or of services responsibiethe welfare of the armed forces,
provided that they have received authorizationnftbe armed forces which they accompany,
who shall provide them for that purpose with amidg card similar to the annexed model.
(5) Members of crews, including masters, pilots apgrentices, of the merchant marine and
the crews of civil aircraft of the Parties to trentlict, who do not benefit by more favourable
treatment under any other provisions of internatidaw.

(6) Inhabitants of a non-occupied territory, whotba approach of the enemy spontaneously
take up arms to resist the invading forces, withwaiting had time to form themselves into
regular armed units, provided they carry arms gpanid respect the laws and customs of
war.

B. The following shall likewise be treated as pnisrs of war under the present Convention:
(1) Persons belonging, or having belonged, to theed forces of the occupied country, if the
occupying Power considers it necessary by reas$@uah allegiance to intern them, even
though it has originally liberated them while hbséis were going on outside the territory it
occupies, in particular where such persons haveemaadunsuccessful attempt to rejoin the
armed forces to which they belong and which areaged in combat, or where they fail to
comply with a summons made to them with a viewnternment.

(2) The persons belonging to one of the categaiesnerated in the present Article, who
have been received by neutral or non-belligerente?® on their territory and whom these
Powers are required to intern under internatioraV, |without prejudice to any more
favourable treatment which these Powers may chotosgve and with the exception of
Articles 8, 10, 15, 30, fifth paragraph, 58-67, 926 and, where diplomatic relations exist
between the Parties to the conflict and the newotralon-belligerent Power concerned, those
Articles concerning the Protecting Power. Wherehstiplomatic relations exist, the Parties
to a conflict on whom these persons depend shadllbeved to perform towards them the
functions of a Protecting Power as provided inghesent Convention, without prejudice to
the functions which these Parties normally exerdéiseconformity with diplomatic and
consular usage and treaties.
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C. This Article shall in no way affect the status medical personnel and chaplains as
provided for in Article 33 of the present Conventio

Art 5. The present Convention shall apply to thespes referred to in Article 4 from the
time they fall into the power of the enemy and luthigir final release and repatriation.

Should any doubt arise as to whether persons, g@mammitted a belligerent act and having
fallen into the hands of the enemy, belong to ahnthe categories enumerated in Article 4,
such persons shall enjoy the protection of thegmte€onvention until such time as their
status has been determined by a competent tribunal.

Art 6. In addition to the agreements expressly gled for in Articles 10, 23, 28, 33, 60, 65,
66, 67, 72, 73, 75, 109, 110, 118, 119, 122 and 18¥2 High Contracting Parties may
conclude other special agreements for all matterscerning which they may deem it
suitable to make separate provision. No specia@eagent shall adversely affect the situation
of prisoners of war, as defined by the present €otign, nor restrict the rights which it
confers upon them.

Prisoners of war shall continue to have the berafisuch agreements as long as the
Convention is applicable to them, except where esprprovisions to the contrary are
contained in the aforesaid or in subsequent agnetsmer where more favourable measures
have been taken with regard to them by one or ahttte Parties to the conflict.

Art 7. Prisoners of war may in no circumstancesousce in part or in entirety the rights
secured to them by the present Convention, andhégpecial agreements referred to in the
foregoing Article, if such there be.

Art 8. The present Convention shall be applied whiincooperation and under the scrutiny of
the Protecting Powers whose duty it is to safegtiadnterests of the Parties to the conflict.
For this purpose, the Protecting Powers may appapart from their diplomatic or consular
staff, delegates from amongst their own nationalthe nationals of other neutral Powers.
The said delegates shall be subject to the appaivtake Power with which they are to carry
out their duties.

The Parties to the conflict shall facilitate to theeatest extent possible the task of the
representatives or delegates of the Protecting Bowe

The representatives or delegates of the Prote&owgers shall not in any case exceed their
mission under the present Convention. They shallparticular, take account of the
imperative necessities of security of the Statereinghey carry out their duties.

Art 9. The provisions of the present Conventionstitute no obstacle to the humanitarian
activities which the International Committee of tRed Cross or any other impartial
humanitarian organization may, subject to the congtthe Parties to the conflict concerned,
undertake for the protection of prisoners of wat for their relief.

Art 10. The High Contracting Parties may at anyetiagree to entrust to an organization
which offers all guarantees of impartiality andiedty the duties incumbent on the
Protecting Powers by virtue of the present Conwenti

When prisoners of war do not benefit or cease teefig no matter for what reason, by the
activities of a Protecting Power or of an organaatprovided for in the first paragraph
above, the Detaining Power shall request a nelwBtate, or such an organization, to
undertake the functions performed under the preSesmtvention by a Protecting Power
designated by the Parties to a conflict.
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If protection cannot be arranged accordingly, thetaihing Power shall request or shall
accept, subject to the provisions of this Artidlee offer of the services of a humanitarian
organization, such as the International Committéethe Red Cross to assume the
humanitarian functions performed by Protecting Fewmder the present Convention.

Any neutral Power or any organization invited bg fPower concerned or offering itself for
these purposes, shall be required to act with sesehresponsibility towards the Party to the
conflict on which persons protected by the pressorvention depend, and shall be required
to furnish sufficient assurances that it is in aipon to undertake the appropriate functions
and to discharge them impartially.

No derogation from the preceding provisions shellnade by special agreements between
Powers one of which is restricted, even temporainiyts freedom to negotiate with the other
Power or its allies by reason of military eventgrenparticularly where the whole, or a
substantial part, of the territory of the said Poigeoccupied.

Whenever in the present Convention mention is nadde Protecting Power, such mention
applies to substitute organizations in the senskepresent Article.

Art 11. In cases where they deem it advisable enitkerest of protected persons, particularly
in cases of disagreement between the Parties tocdhdlict as to the application or
interpretation of the provisions of the present &mtion, the Protecting Powers shall lend
their good offices with a view to settling the djssement.

For this purpose, each of the Protecting Powers, mityer at the invitation of one Party or
on its own initiative, propose to the Parties te tdonflict a meeting of their representatives,
and in particular of the authorities responsible poisoners of war, possibly on neutral
territory suitably chosen. The Parties to the dgonfhall be bound to give effect to the
proposals made to them for this purpose. The Rinte@owers may, if necessary, propose
for approval by the Parties to the conflict a parbelonging to a neutral Power, or delegated
by the International Committee of the Red Crossp whall be invited to take part in such a
meeting.

Part Il. General Protection of Prisoners of War

Art 12. Prisoners of war are in the hands of thengn Power, but not of the individuals or
military units who have captured them. Irrespectfethe individual responsibilities that
may exist, the Detaining Power is responsible liertteatment given them.

Prisoners of war may only be transferred by thealdatig Power to a Power which is a party
to the Convention and after the Detaining Power daisfied itself of the willingness and
ability of such transferee Power to apply the Comem. When prisoners of war are
transferred under such circumstances, respongilidit the application of the Convention
rests on the Power accepting them while they aits icustody.

Nevertheless, if that Power fails to carry out th@visions of the Convention in any
important respect, the Power by whom the prisooéra/ar were transferred shall, upon
being notified by the Protecting Power, take effectmeasures to correct the situation or
shall request the return of the prisoners of wachSequests must be complied with.

Art 13. Prisoners of war must at all times be huetatreated. Any unlawful act or omission
by the Detaining Power causing death or serioustjargering the health of a prisoner of
war in its custody is prohibited, and will be redmd as a serious breach of the present
Convention. In particular, no prisoner of war may dubjected to physical mutilation or to
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medical or scientific experiments of any kind whatie not justified by the medical, dental or
hospital treatment of the prisoner concerned andeckout in his interest.

Likewise, prisoners of war must at all times betgcted, particularly against acts of violence
or intimidation and against insults and public osity.

Measures of reprisal against prisoners of war eshipited.

Art 14. Prisoners of war are entitled in all circgtances to respect for their persons and their
honour.

Women shall be treated with all the regard duehtrtsex and shall in all cases benefit by
treatment as favourable as that granted to men.

Prisoners of war shall retain the full civil caggcivhich they enjoyed at the time of their
capture. The Detaining Power may not restrict tkexy@se, either within or without its own
territory, of the rights such capacity confers gtar so far as the captivity requires.

Art 15. The Power detaining prisoners of war shallbound to provide free of charge for
their maintenance and for the medical attentiomired by their state of health.

Art 16. Taking into consideration the provisionstlé present Convention relating to rank
and sex, and subject to any privileged treatmemthvimay be accorded to them by reason of
their state of health, age or professional qudaifans, all prisoners of war shall be treated
alike by the Detaining Power, without any adversstirtction based on race, nationality,
religious belief or political opinions, or any othgistinction founded on similar criteria.

Part Ill. Captivity

Section 1. Beginning of Captivity

Art 17. Every prisoner of war, when questioned be subject, is bound to give only his
surname, first names and rank, date of birth, amy aregimental, personal or serial number,
or failing this, equivalent information.

If he wilfully infringes this rule, he may rendeintself liable to a restriction of the privileges
accorded to his rank or status.

Each Party to a conflict is required to furnish gegsons under its jurisdiction who are liable
to become prisoners of war, with an identity cdrdveing the owner's surname, first names,
rank, army, regimental, personal or serial numberquivalent information, and date of birth.
The identity card may, furthermore, bear the sigreaor the fingerprints, or both, of the
owner, and may bear, as well, any other informatienParty to the conflict may wish to add
concerning persons belonging to its armed forcesfah as possible the card shall measure
6.5 x 10 cm. and shall be issued in duplicate. i@ibetity card shall be shown by the prisoner
of war upon demand, but may in no case be takey &am him.

No physical or mental torture, nor any other forirc@ercion, may be inflicted on prisoners
of war to secure from them information of any kimdatever. Prisoners of war who refuse to
answer may not be threatened, insulted, or expdsednpleasant or disadvantageous
treatment of any kind.

Prisoners of war who, owing to their physical ornta¢ condition, are unable to state their
identity, shall be handed over to the medical sexvirhe identity of such prisoners shall be
established by all possible means, subject to ttreigions of the preceding paragraph.

The questioning of prisoners of war shall be cdrdat in a language which they understand.
Art 18. All effects and articles of personal usecept arms, horses, military equipment and
military documents, shall remain in the possessibprisoners of war, likewise their metal
helmets and gas masks and like articles issuegditsonal protection. Effects and articles
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used for their clothing or feeding shall likewisenrain in their possession, even if such
effects and articles belong to their regulationtary equipment.

At no time should prisoners of war be without idgntdocuments. The Detaining Power
shall supply such documents to prisoners of war pdssess none.

Badges of rank and nationality, decorations anttlest having above all a personal or
sentimental value may not be taken from prisonérgan.

Sums of money carried by prisoners of war may rtdken away from them except by
order of an officer, and after the amount and paldrs of the owner have been recorded in a
special register and an itemized receipt has baam glegibly inscribed with the name, rank
and unit of the person issuing the said receiptsSin the currency of the Detaining Power,
or which are changed into such currency at thepess request, shall be placed to the credit
of the prisoner's account as provided in Article 64

The Detaining Power may withdraw articles of valigam prisoners of war only for reasons
of security; when such articles are withdrawn, phecedure laid down for sums of money
impounded shall apply.

Such objects, likewise sums taken away in any oggredther than that of the Detaining
Power and the conversion of which has not beendafskeby the owners, shall be kept in the
custody of the Detaining Power and shall be retiingheir initial shape to prisoners of war
at the end of their captivity.

Art 19. Prisoners of war shall be evacuated, as s@opossible after their capture, to camps
situated in an area far enough from the combat fmmtem to be out of danger.

Only those prisoners of war who, owing to woundsickness, would run greater risks by
being evacuated than by remaining where they aag,bre temporarily kept back in a danger
zone.

Prisoners of war shall not be unnecessarily expasedanger while awaiting evacuation
from a fighting zone.

Art 20. The evacuation of prisoners of war shalwajls be effected humanely and in
conditions similar to those for the forces of thet&ining Power in their changes of station.
The Detaining Power shall supply prisoners of waovare being evacuated with sufficient
food and potable water, and with the necessarpiclgtand medical attention. The Detaining
Power shall take all suitable precautions to ensuee safety during evacuation, and shall
establish as soon as possible a list of the prrsavfevar who are evacuated.

If prisoners of war must, during evacuation, passugh transit camps, their stay in such
camps shall be as brief as possible.

Section Il. Internment of Prisoners of War

Chapter I. General Observations

Art 21. The Detaining Power may subject prisondra/ar to internment. It may impose on
them the obligation of not leaving, beyond certainits, the camp where they are interned,
or if the said camp is fenced in, of not going a@ests perimeter. Subject to the provisions
of the present Convention relative to penal andiglimary sanctions, prisoners of war may
not be held in close confinement except where sacgdo safeguard their health and then
only during the continuation of the circumstancdsolv make such confinement necessary.
Prisoners of war may be partially or wholly relehss parole or promise, in so far as is
allowed by the laws of the Power on which they daepeSuch measures shall be taken



172

particularly in cases where this may contributeheimprovement of their state of health. No
prisoner of war shall be compelled to accept Ijpert parole or promise.

Upon the outbreak of hostilities, each Party to ¢baflict shall notify the adverse Party of
the laws and regulations allowing or forbiddingaisn nationals to accept liberty on parole
or promise. Prisoners of war who are paroled or hdne given their promise in conformity
with the laws and regulations so notified, are lwban their personal honour scrupulously to
fulfil, both towards the Power on which they depemtt towards the Power which has
captured them, the engagements of their parolggamises. In such cases, the Power on
which they depend is bound neither to require reratcept from them any service
incompatible with the parole or promise given.

Art 22. Prisoners of war may be interned only iemises located on land and affording
every guarantee of hygiene and healthfulness. Exngparticular cases which are justified
by the interest of the prisoners themselves, thall aot be interned in penitentiaries.
Prisoners of war interned in unhealthy areas, agrevlthe climate is injurious for them, shall
be removed as soon as possible to a more favourtiiniate.

The Detaining Power shall assemble prisoners of wacamps or camp compounds
according to their nationality, language and custopmovided that such prisoners shall not
be separated from prisoners of war belonging toatmed forces with which they were
serving at the time of their capture, except withit consent.

Art 23. No prisoner of war may at any time be denbr detained in areas where he may be
exposed to the fire of the combat zone, nor mayhesence be used to render certain points
or areas immune from military operations.

Prisoners of war shall have shelters against aimdasdment and other hazards of war, to the
same extent as the local civilian population. Witle exception of those engaged in the
protection of their quarters against the aforeswdards, they may enter such shelters as
soon as possible after the giving of the alarm. Ather protective measure taken in favour
of the population shall also apply to them.

Detaining Powers shall give the Powers concernbdyugh the intermediary of the
Protecting Powers, all useful information regarding geographical location of prisoner of
war camps.

Whenever military considerations permit, prisoném@ar camps shall be indicated in the
day-time by the letters PW or PG, placed so astold&arly visible from the air. The Powers
concerned may, however, agree upon any other systemarking. Only prisoner of war
camps shall be marked as such.

Art 24. Transit or screening camps of a permanerd khall be fitted out under conditions
similar to those described in the present Sectmd the prisoners therein shall have the
same treatment as in other camps.

Chapter II. Quarters, Food and Clothing of Prisoners of War

Art 25. Prisoners of war shall be quartered underdiions as favourable as those for the
forces of the Detaining Power who are billetedha same area. The said conditions shall
make allowance for the habits and customs of trs®pers and shall in no case be prejudicial
to their health.

The foregoing provisions shall apply in particutarthe dormitories of prisoners of war as
regards both total surface and minimum cubic spacd,the general installations, bedding
and blankets.
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The premises provided for the use of prisoners af wdividually or collectively, shall be
entirely protected from dampness and adequatelietieand lighted, in particular between
dusk and lights out. All precautions must be ta&gainst the danger of fire.

In any camps in which women prisoners of war, a$ aemen, are accommodated, separate
dormitories shall be provided for them.

Art 26. The basic daily food rations shall be suént in quantity, quality and variety to keep
prisoners of war in good health and to prevent lobswveight or the development of
nutritional deficiencies. Account shall also bedalof the habitual diet of the prisoners.

The Detaining Power shall supply prisoners of wapwork with such additional rations as
are necessary for the labour on which they are eyepl

Sufficient drinking water shall be supplied to pners of war. The use of tobacco shall be
permitted.

Prisoners of war shall, as far as possible, beceégso with the preparation of their meals;
they may be employed for that purpose in the kitsh&urthermore, they shall be given the
means of preparing, themselves, the additional fioddeir possession.

Adequate premises shall be provided for messing.

Collective disciplinary measures affecting food prehibited.

Art 27. Clothing, underwear and footwear shall bppdied to prisoners of war in sufficient
guantities by the Detaining Power, which shall makkewance for the climate of the region
where the prisoners are detained. Uniforms of en@mmed forces captured by the Detaining
Power should, if suitable for the climate, be madailable to clothe prisoners of war.

The regular replacement and repair of the abovelestshall be assured by the Detaining
Power. In addition, prisoners of war who work shiatteive appropriate clothing, wherever
the nature of the work demands.

Art 28. Canteens shall be installed in all campbene prisoners of war may procure
foodstuffs, soap and tobacco and ordinary artisledaily use. The tariff shall never be in
excess of local market prices.

The profits made by camp canteens shall be usethéobenefit of the prisoners; a special
fund shall be created for this purpose. The prisdrrepresentative shall have the right to
collaborate in the management of the canteen atidsofund.

When a camp is closed down, the credit balancé@fspecial fund shall be handed to an
international welfare organization, to be employedthe benefit of prisoners of war of the
same nationality as those who have contributetiedund. In case of a general repatriation,
such profits shall be kept by the Detaining Powehject to any agreement to the contrary
between the Powers concerned.

Chapter Ill. Hygene and Medical Attention

Art 29. The Detaining Power shall be bound to taksanitary measures necessary to ensure
the cleanliness and healthfulness of camps ancktept epidemics.

Prisoners of war shall have for their use, day migtit, conveniences which conform to the
rules of hygiene and are maintained in a constate ®f cleanliness. In any camps in which
women prisoners of war are accommodated, sepacsieeniences shall be provided for
them.

Also, apart from the baths and showers with whiehdamps shall be furnished prisoners of
war shall be provided with sufficient water andsdar their personal toilet and for washing
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their personal laundry; the necessary installatiéaslities and time shall be granted them
for that purpose.

Art 30. Every camp shall have an adequate infirnvalngre prisoners of war may have the
attention they require, as well as appropriate. dgetlation wards shall, if necessary, be set
aside for cases of contagious or mental disease.

Prisoners of war suffering from serious diseasewhose condition necessitates special
treatment, a surgical operation or hospital canestrbe admitted to any military or civilian
medical unit where such treatment can be givem é@vheir repatriation is contemplated in
the near future. Special facilities shall be aféatdor the care to be given to the disabled, in
particular to the blind, and for their. rehabilitett, pending repatriation.

Prisoners of war shall have the attention, prefgradf medical personnel of the Power on
which they depend and, if possible, of their nagidy.

Prisoners of war may not be prevented from presgritiemselves to the medical authorities
for examination. The detaining authorities shafipm request, issue to every prisoner who
has undergone treatment, an official certificatidating the nature of his illness or injury,
and the duration and kind of treatment receivedduplicate of this certificate shall be
forwarded to the Central Prisoners of War Agency.

The costs of treatment, including those of any egipa necessary for the maintenance of
prisoners of war in good health, particularly deesuand other artificial appliances, and
spectacles, shall be borne by the Detaining Power.

Art 31. Medical inspections of prisoners of war IE& held at least once a month. They
shall include the checking and the recording ofvilegght of each prisoner of war.

Their purpose shall be, in particular, to supentlse general state of health, nutrition and
cleanliness of prisoners and to detect contagiossades, especially tuberculosis, malaria
and venereal disease. For this purpose the masieetf methods available shall be employed,
e.g. periodic mass miniature radiography for thiéyedetection of tuberculosis.

Art 32. Prisoners of war who, though not attachedhe medical service of their armed
forces, are physicians, surgeons, dentists, narsegdical orderlies, may be required by the
Detaining Power to exercise their medical functiomsthe interests of prisoners of war
dependent on the same Power. In that case thelycsiminue to be prisoners of war, but
shall receive the same treatment as correspondiadical personnel retained by the
Detaining Power. They shall be exempted from ahgiotvork under Article 49.

Chapter IV. Medical Personnel and Chaplains Retainé to Assist Prisoners of War

Art 33. Members of the medical personnel and chaplavhile retained by the Detaining
Power with a view to assisting prisoners of waglishot be considered as prisoners of war.
They shall, however, receive as a minimum the beneind protection of the present
Convention, and shall also be granted all facditiecessary to provide for the medical care
of, and religious ministration to prisoners of war.

They shall continue to exercise their medical apditsal functions for the benefit of
prisoners of war, preferably those belonging to dmaed forces upon which they depend,
within the scope of the military laws and regulasf the Detaining Power and under the
control of its competent services, in accordandh wieir professional etiquette. They shall
also benefit by the following facilities in the egise of their medical

or spiritual functions:
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(&) They shall be authorized to visit periodicaflyisoners of war situated in working
detachments or in hospitals outside the camp. tiisrpurpose, the Detaining Power shall
place at their disposal the necessary means cffioain

(b) The senior medical officer in each camp shal rbsponsible to the camp military
authorities for everything connected with the \atiés of retained medical personnel. For
this purpose, Parties to the conflict shall agitethe outbreak of hostilities on the subject of
the corresponding ranks of the medical personneluding that of societies mentioned in
Article 26 of the Geneva Convention for the Amdlioon of the Condition of the Wounded
and Sick in Armed Forces in the Field of August 1249. This senior medical officer, as
well as chaplains, shall have the right to deahwiite competent authorities of the camp on
all questions relating to their duties. Such autlesr shall afford them all necessary facilities
for correspondence relating to these questions.

(c) Although they shall be subject to the interdecipline of the camp in which they are
retained, such personnel may not be compelled toy caut any work other than that
concerned with their medical or religious duties.

During hostilities, the Parties to the conflict Bregree concerning the possible relief of
retained personnel and shall settle the procedube followed.

None of the preceding provisions shall relieve Bretaining Power of its obligations with
regard to prisoners of war from the medical origgat point of view.

Chapter V. Religious, Intellectual and Physical Advities

Art 34. Prisoners of war shall enjoy complete laté in the exercise of their religious duties,
including attendance at the service of their fadh, condition that they comply with the
disciplinary routine prescribed by the military laotities.

Adequate premises shall be provided where religseugices may be held.

Art 35. Chaplains who fall into the hands of them®y Power and who remain or are retained
with a view to assisting prisoners of war, shallaiewed to minister to them and to exercise
freely their ministry amongst prisoners of war loé tsame religion, in accordance with their
religious conscience. They shall be allocated amtmg various camps and labour
detachments containing prisoners of war belongmt¢heé same forces, speaking the same
language or practising the same religion. Theyl @by the necessary facilities, including
the means of transport provided for in Article & visiting the prisoners of war outside
their camp. They shall be free to correspond, stilife censorship, on matters concerning
their religious duties with the ecclesiastical awities in the country of detention and with
international religious organizations. Letters @adds which they may send for this purpose
shall be in addition to the quota provided for irtiéle 71.

Art 36. Prisoners of war who are ministers of rielig without having officiated as chaplains
to their own forces, shall be at liberty, whatethegir denomination, to minister freely to the
members of their community. For this purpose, thlegll receive the same treatment as the
chaplains retained by the Detaining Power. Thel slod be obliged to do any other work.

Art 37. When prisoners of war have not the asst&tari a retained chaplain or of a prisoner
of war minister of their faith, a minister belongito the prisoners' or a similar denomination,
or in his absence a qualified layman, if such as®us feasible from a confessional point of
view, shall be appointed, at the request of thegmers concerned, to fill this office. This
appointment, subject to the approval of the DetginPower, shall take place with the
agreement of the community of prisoners concerned, avherever necessary, with the
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approval of the local religious authorities of $a&me faith. The person thus appointed shall
comply with all regulations established by the Dretey Power in the interests of discipline
and military security.

Art 38. While respecting the individual preferenadésevery prisoner, the Detaining Power
shall encourage the practice of intellectual, etlanal, and recreational pursuits, sports and
games amongst prisoners, and shall take the measeeessary to ensure the exercise
thereof by providing them with adequate premisekratessary equipment.

Prisoners shall have opportunities for taking ptaisexercise, including sports and games,
and for being out of doors. Sufficient open spasieal be provided for this purpose in all
camps.

Chapter VI. Discipline

Art 39. Every prisoner of war camp shall be put emtéhe immediate authority of a
responsible commissioned officer belonging to tegutar armed forces of the Detaining
Power. Such officer shall have in his possessionpy of the present Convention; he shall
ensure that its provisions are known to the camaff ahd the guard and shall be responsible,
under the direction of his government, for its agailon.

Prisoners of war, with the exception of officergjansalute and show to all officers of the
Detaining Power the external marks of respect piedifor by the regulations applying in
their own forces.

Officer prisoners of war are bound to salute orffyjcers of a higher rank of the Detaining
Power; they must, however, salute the camp commagdardless of his rank.

Art 40. The wearing of badges of rank and natidpaks well as of decorations, shall be
permitted.

Art 41. In every camp the text of the present Cotiea and its Annexes and the contents of
any special agreement provided for in Article 6alslbe posted, in the prisoners' own
language, in places where all may read them. Caghel be supplied, on request, to the
prisoners who cannot have access to the copy wiaslbeen posted.

Regulations, orders, notices and publications dafry\kind relating to the conduct of
prisoners of war shall be issued to them in a lagguwhich they understand. Such
regulations, orders and publications shall be pbstehe manner described above and copies
shall be handed to the prisoners' representativeryEorder and command addressed to
prisoners of war individually must likewise be giva a language which they understand.
Art 42. The use of weapons against prisoners of, wapecially against those who are
escaping or attempting to escape, shall constitutextreme measure, which shall always be
preceded by warnings appropriate to the circums&nc

Chapter VII. Rank of Prisoners of War

Art 43. Upon the outbreak of hostilities, the Restto the conflict shall communicate to one
another the titles and ranks of all the personstioeed in Article 4 of the present
Convention, in order to ensure equality of treatirsetween prisoners of equivalent rank.
Titles and ranks which are subsequently createdl shem the subject of similar
communications.

The Detaining Power shall recognize promotions ankr which have been accorded to
prisoners of war and which have been duly notifigdthe Power on which these prisoners
depend.
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Art 44. Officers and prisoners of equivalent stathall be treated with the regard due to their
rank and age.

In order to ensure service in officers' camps, otheks of the same armed forces who, as far
as possible, speak the same language, shall lmmnadsn sufficient numbers, account being
taken of the rank of officers and prisoners of egleint status. Such orderlies shall not be
required to perform any other work.

Supervision of the mess by the officers themsedbedl be facilitated in every way.

Art 45. Prisoners of war other than officers andgmers of equivalent status shall be treated
with the regard due to their rank and age.

Supervision of the mess by the prisoners themsealvak be facilitated in every way.

Chapter VIII. Transfer of Prisoners of War after th eir Arrival in Camp

Art 46. The Detaining Power, when deciding upontthasfer of prisoners of war, shall take
into account the interests of the prisoners thevaselmore especially so as not to increase
the difficulty of their repatriation.

The transfer of prisoners of war shall always deatéd humanely and in conditions not less
favourable than those under which the forces oDx®ining Power are transferred. Account
shall always be taken of the climatic conditionsvtach the prisoners of war are accustomed
and the conditions of transfer shall in no caseregudicial to their health.

The Detaining Power shall supply prisoners of warirdy transfer with sufficient food and
drinking water to keep them in good health, likeawsith the necessary clothing, shelter and
medical attention. The Detaining Power shall tatteqaiate precautions especially in case of
transport by sea or by air, to ensure their safatyng transfer, and shall draw up a complete
list of all transferred prisoners before their déye.

Art 47. Sick or wounded prisoners of war shall hettransferred as long as their recovery
may be endangered by the journey, unless theitysaf@eratively demands it.

If the combat zone draws closer to a camp, thepeis of war in the said camp shall not be
transferred unless their transfer can be carriedroadequate conditions of safety, or unless
they are exposed to greater risks by remainindnerspot than by being transferred.

Art 48. In the event of transfer, prisoners of whall be officially advised of their departure
and of their new postal address. Such notificatsmall be given in time for them to pack
their luggage and inform their next of kin.

They shall be allowed to take with them their paeceffects, and the correspondence and
parcels which have arrived for them. The weightso€h baggage may be limited, if the
conditions of transfer so require, to what eack@rer can reasonably carry, which shall in
no case be more than twenty-five kilograms per head

Mail and parcels addressed to their former camfl beaforwarded to them without delay.
The camp commander shall take, in agreement wiéh ghisoners' representative, any
measures needed to ensure the transport of thenprss community property and of the
luggage they are unable to take with them in camsiece of restrictions imposed by virtue of
the second paragraph of this Article.

The costs of transfers shall be borne by the DieigiRower.

Section Ill. Labour of Prisoners of War

Art 49. The Detaining Power may utilize the labofiprisoners of war who are physically fit,
taking into account their age, sex, rank and plysiptitude, and with a view particularly to
maintaining them in a good state of physical andtaléhealth.
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Non-commissioned officers who are prisoners of sfall only be required to do supervisory
work. Those not so required may ask for other biletavork which shall, so far as possible,
be found for them.

If officers or persons of equivalent status asksfaitable work, it shall be found for them, so
far as possible, but they may in no circumstaneesdmpelled to work.

Art 50. Besides work connected with camp adminigtna installation or maintenance,
prisoners of war may be compelled to do only suchmkwas is included in the following
classes:

(a) agriculture;

(b) industries connected with the production or #draction of raw materials, and
manufacturing industries, with the exception of atlatgical, machinery and chemical
industries; public works and building operationsekbhave no military character or purpose;
(c) transport and handling of stores which aremiditary in character or purpose;

(d) commercial business, and arts and crafts;

(e) domestic service;

(f) public utility services having no military crester or purpose.

Should the above provisions be infringed, prisommérzar shall be allowed to exercise their
right of complaint, in conformity with Article 78.

Art 51. Prisoners of war must be granted suitabdekimg conditions, especially as regards
accommodation, food, clothing and equipment; swmiditions shall not be inferior to those
enjoyed by nationals of the Detaining Power empdayesimilar work; account shall also be
taken of climatic conditions.

The Detaining Power, in utilizing the labour ofgumers of war, shall ensure that in areas in
which such prisoners are employed, the nationakleggon concerning the protection of
labour, and, more particularly, the regulationstfa safety of workers, are duly applied.
Prisoners of war shall receive training and be pley with the means of protection suitable
to the work they will have to do and similar to $koaccorded to the nationals of the
Detaining Power. Subject to the provisions of Ae€tib2, prisoners may be submitted to the
normal risks run by these civilian workers.

Conditions of labour shall in no case be renderederarduous by disciplinary measures.

Art 52. Unless he be a volunteer, no prisoner af nvay be employed on labour which is of
an unhealthy or dangerous nature.

No prisoner of war shall be assigned to labour Wwimould be looked upon as humiliating
for a member of the Detaining Power's own forces.

The removal of mines or similar devices shall besidered as dangerous labour.

Art 53. The duration of the daily labour of prisemef war, including the time of the journey
to and fro, shall not be excessive, and must ircase exceed that permitted for civilian
workers in the district, who are nationals of thetdning Power and employed on the same
work.

Prisoners of war must be allowed, in the middi¢hefday's work, a rest of not less than one
hour. This rest will be the same as that to whichkers of the Detaining Power are entitled,
if the latter is of longer duration. They shall Gbowed in addition a rest of twenty-four
consecutive hours every week, preferably on Surmlaye day of rest in their country of
origin. Furthermore, every prisoner who has work@done year shall be granted a rest of
eight consecutive days, during which his working plhall be paid him.
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If methods of labour such as piece work are emplptfee length of the working period shall
not be rendered excessive thereby.

Art 54. The working pay due to prisoners of warlksha fixed in accordance with the
provisions of Article 62 of the present Convention.

Prisoners of war who sustain accidents in conneatith work, or who contract a disease in
the course, or in consequence of their work, steaéive all the care their condition may
require. The Detaining Power shall furthermore\@#glito such prisoners of war a medical
certificate enabling them to submit their claimgite Power on which they depend, and shall
send a duplicate to the Central Prisoners of Wamnkyg provided for in Article 123.

Art 55. The fitness of prisoners of war for workahbe periodically verified by medical
examinations at least once a month. The examiratstrall have particular regard to the
nature of the work which prisoners of war are reggito do.

If any prisoner of war considers himself incapabfeworking, he shall be permitted to
appear before the medical authorities of his capfysicians or surgeons may recommend
that the prisoners who are, in their opinion, uftfitwork, be exempted therefrom.

Art 56. The organization and administration of labdetachments shall be similar to those
of prisoner of war camps.

Every labour detachment shall remain under therobiof and administratively part of a
prisoner of war camp. The military authorities ahd commander of the said camp shall be
responsible, under the direction of their governtngn the observance of the provisions of
the present Convention in labour detachments.

The camp commander shall keep an up-to-date rexfaifte labour detachments dependent
on his camp, and shall communicate it to the dédsgaf the Protecting Power, of the
International Committee of the Red Cross, or okotigencies giving relief to prisoners of
war, who may visit the camp.

Art 57. The treatment of prisoners of war who wiwkprivate persons, even if the latter are
responsible for guarding and protecting them, shatlbe inferior to that which is provided
for by the present Convention. The Detaining Powbke military authorities and the
commander of the camp to which such prisoners lpettvall be entirely responsible for the
maintenance, care, treatment, and payment of thkirgopay of such prisoners of war.

Such prisoners of war shall have the right to rem@aicommunication with the prisoners'
representatives in the camps on which they depend.

Section IV. Financial Resources of Prisoners of War

Art 58. Upon the outbreak of hostilities, and pemgdan arrangement on this matter with the
Protecting Power, the Detaining Power may deterntigemaximum amount of money in
cash or in any similar form, that prisoners mayehav their possession. Any amount in
excess, which was properly in their possessionvemdh has been taken or withheld from
them, shall be placed to their account, togethén amy monies deposited by them, and shall
not be converted into any other currency withoeirthonsent.

If prisoners of war are permitted to purchase ses/ior commodities outside the camp
against payment in cash, such payments shall be mathe prisoner himself or by the camp
administration who will charge them to the accouafsthe prisoners concerned. The
Detaining Power will establish the necessary rirdhis respect.
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Art 59. Cash which was taken from prisoners of vimraccordance with Article 18, at the
time of their capture, and which is in the currentyhe Detaining Power, shall be placed to
their separate accounts, in accordance with theigoms of Article 64 of the present Section.
The amounts, in the currency of the Detaining Po@ee to the conversion of sums in other
currencies that are taken from the prisoners ofavdine same time, shall also be credited to
their separate accounts.

Art 60. The Detaining Power shall grant all prisanef war a monthly advance of pay, the
amount of which shall be fixed by conversion, itite currency

of the said Power, of the following amounts:

Category | : Prisoners ranking below sergeamggit &Swiss francs.

Category Il : Sergeants and other non-commissiaféders, or prisoners of equivalent
rank: twelve Swiss francs.
Category lll:  Warrant officers and commissionedicefs below the rank of major or

prisoners of equivalent rank: fifty Swiss francs.

Category IV : Majors, lieutenant-colonels, colaner prisoners of equivalent rank: sixty
Swiss francs.

Category V : General officers or prisoners of warequivalent rank: seventy-five Swiss
francs.

However, the Parties to the conflict concerned Imagpecial agreement modify the amount
of advances of pay due to prisoners of the pregechitegories.

Furthermore, if the amounts indicated in the fpatagraph above would be unduly high
compared with the pay of the Detaining Power's drifizeces or would, for any reason,
seriously embarrass the Detaining Power, then, ipgnthe conclusion of a special
agreement with the Power on which the prisonereni@po vary the amounts indicated
above, the Detaining Power:

(a) shall continue to credit the accounts of thiegmers with the amounts indicated in the
first paragraph above;

(b) may temporarily limit the amount made availaloten these advances of pay to prisoners
of war for their own use, to sums which are reabtmdut which, for Category I, shall never
be inferior to the amount that the Detaining Pogiees to the members of its own armed
forces.

The reasons for any limitations will be given witihaelay to the Protecting Power.

Art 61. The Detaining Power shall accept for disition as supplementary pay to prisoners
of war sums which the Power on which the prisordgpend may forward to them, on
condition that the sums to be paid shall be theestomeach prisoner of the same category,
shall be payable to all prisoners of that categbepending on that Power, and shall be
placed in their separate accounts, at the earbegortunity, in accordance with the
provisions of Article 64. Such supplementary paglishot relieve the Detaining Power of
any obligation under this Convention.

Art 62. Prisoners of war shall be paid a fair watkrate of pay by the detaining authorities
direct. The rate shall be fixed by the said autiesj but shall at no time be less than one-
fourth of one Swiss franc for a full working dayhd Detaining Power shall inform prisoners
of war, as well as the Power on which they depahdyugh the intermediary of the
Protecting Power, of the rate of daily working gt it has fixed.
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Working pay shall likewise be paid by the detainiagthorities to prisoners of war
permanently detailed to duties or to a skilled @misskilled occupation in connection with
the administration, installation or maintenancecamps, and to the prisoners who are
required to carry out spiritual or medical dutieshehalf of their comrades.

The working pay of the prisoners' representativéni®advisers, if any, and of his assistants,
shall be paid out of the fund maintained by cantessiits. The scale of this working pay
shall be fixed by the prisoners' representativeaputoved by the camp commander. If there
is no such fund, the detaining authorities shafl th@se prisoners a fair working rate of pay.
Atr 63. Prisoners of war shall be permitted to neegemittances of money addressed to
them individually or collectively.

Every prisoner of war shall have at his disposaldfredit balance of his account as provided
for in the following Article, within the limits fied by the Detaining Power, which shall make
such payments as are requested. Subject to finamcienonetary restrictions which the
Detaining Power regards as essential, prisonensmpinay also have payments made abroad.
In this case payments addressed by prisoners afondEpendents shall be given priority.

In any event, and subject to the consent of thedP@n which they depend, prisoners may
have payments made in their own country, as folldiws Detaining Power shall send to the
aforesaid Power through the Protecting Power, aficaiion giving all the necessary
particulars concerning the prisoners of war, theefieiaries of the payments, and the
amount of the sums to be paid, expressed in thailey Power's currency. The said
notification shall be signed by the prisoners aodntersigned by the camp commander. The
Detaining Power shall debit the prisoners' acctwyrd corresponding amount; the sums thus
debited shall be placed by it to the credit of osver on which the prisoners depend.

To apply the foregoing provisions, the DetainingM@o may usefully consult the Model
Regulations in Annex V of the present Convention.

Art. 64 The Detaining Power shall hold an accowntegfach prisoner of war, showing at least
the following:

(1) The amounts due to the prisoner or receivetlibyas advances of pay, as working pay
or derived from any other source; the sums in tneeacy of the Detaining Power which
were taken from him; the sums taken from him ana/eaed at his request into the currency
of the said Power.

(2) The payments made to the prisoner in cashnp @ny other similar form; the payments
made on his behalf and at his request; the sumsféiaed under Article 63, third paragraph.
Art 65. Every item entered in the account of aqrexr of war shall be countersigned or
initialled by him, or by the prisoners' representatcting on his behalf.

Prisoners of war shall at all times be affordedsosable facilities for consulting and
obtaining copies of their accounts, which may lilsbe inspected by the representatives of
the Protecting Powers at the time of visits todamp.

When prisoners of war are transferred from one cemgmother, their personal accounts will
follow them. In case of transfer from one Detainfgwer to another, the monies which are
their property and are not in the currency of thetdining Power will follow them. They
shall be given certificates for any other moniesding to the credit of their accounts.

The Parties to the conflict concerned may agreeotdy to each other at specific intervals
through the Protecting Power, the amount of theaas of the prisoners of war.
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Art 66. On the termination of captivity, throughethelease of a prisoner of war or his
repatriation, the Detaining Power shall give histaement, signed by an authorized officer
of that Power, showing the credit balance thentdueim. The Detaining Power shall also
send through the Protecting Power to the governm@oin which the prisoner of war
depends, lists giving all appropriate particulafsalb prisoners of war whose captivity has
been terminated by repatriation, release, escaathdr any other means, and showing the
amount of their credit balances. Such lists shaltértified on each sheet by an authorized
representative of the Detaining Power.

Any of the above provisions of this Article may \mried by mutual agreement between any
two Parties to the conflict.

The Power on which the prisoner of war dependd $leatesponsible for settling with him
any credit balance due to him from the Detaining/®uoon the termination of his captivity.

Art 67. Advances of pay, issued to prisoners of imaconformity with Article 60, shall be
considered as made on behalf of the Power on whigyrdepend. Such advances of pay, as
well as all payments made by the said Power undgclé 63, third paragraph, and Article
68, shall form the subject of arrangements betwbenPowers concerned, at the close of
hostilities.

Art 68. Any claim by a prisoner of war for competiga in respect of any injury or other
disability arising out of work shall be referredtt® Power on which he depends, through the
Protecting Power. In accordance with Article 54¢ fbetaining Power will, in all cases,
provide the prisoner of war concerned with a stat@nshowing the nature of the injury or
disability, the circumstances in which it arose padiculars of medical or hospital treatment
given for it. This statement will be signed by apensible officer of the Detaining Power
and the medical particulars certified by a medatater.

Any claim by a prisoner of war for compensationr@spect of personal effects monies or
valuables impounded by the Detaining Power undéiclar18 and not forthcoming on his
repatriation, or in respect of loss alleged to be tb the fault of the Detaining Power or any
of its servants, shall likewise be referred to Bwver on which he depends. Nevertheless,
any such personal effects required for use by tis®mers of war whilst in captivity shall be
replaced at the expense of the Detaining Power. Dé&iaining Power will, in all cases,
provide the prisoner of war with a statement, sighg a responsible officer, showing all
available information regarding the reasons whyhseffects, monies or valuables have not
been restored to him. A copy of this statement allforwarded to the Power on which he
depends through the Central Prisoners of War Agenayided for in Article 123.

Section V. Relations of Prisoners of War With thedgior

Art 69. Immediately upon prisoners of war fallinga its power, the Detaining Power shall
inform them and the Powers on which they depenayutih the Protecting Power, of the
measures taken to carry out the provisions of teegmt Section. They shall likewise inform
the parties concerned of any subsequent modifitsitad such measures.

Art 70. Immediately upon capture, or not more tbae week after arrival at a camp, even if
it is a transit camp, likewise in case of sicknesdransfer to hospital or to another camp,
every prisoner of war shall be enabled to writeedtito his family, on the one hand, and to
the Central Prisoners of War Agency provided foAmticle 123, on the other hand, a card
similar, if possible, to the model annexed to thespnt Convention, informing his relatives
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of his capture, address and state of health. Thiecsads shall be forwarded as rapidly as
possible and may not be delayed in any manner.

Art 71. Prisoners of war shall be allowed to semd aeceive letters and cards. If the
Detaining Power deems it necessary to limit the lmemof letters and cards sent by each
prisoner of war, the said number shall not be thas two letters and four cards monthly,
exclusive of the capture cards provided for in &ei70, and conforming as closely as
possible to the models annexed to the present @tiowe Further limitations may be
imposed only if the Protecting Power is satisfiedttit would be in the interests of the
prisoners of war concerned to do so owing to diffies of translation caused by the
Detaining Power's inability to find sufficient qifedd linguists to carry out the necessary
censorship. If limitations must be placed on theespondence addressed to prisoners of war,
they may be ordered only by the Power on which gheoners depend, possibly at the
request of the Detaining Power. Such letters amdscanust be conveyed by the most rapid
method at the disposal of the Detaining Power; thay not be delayed or retained for
disciplinary reasons.

Prisoners of war who have been without news famg Iperiod, or who are unable to receive
news from their next of kin or to give them newsthg ordinary postal route, as well as
those who are at a great distance from their hostesd| be permitted to send telegrams, the
fees being charged against the prisoners of wecsuats with the Detaining Power or paid
in the currency at their disposal. They shall likvbenefit by this measure in cases of
urgency.

As a general rule, the correspondence of prisookmgar shall be written in their native
language. The Parties to the conflict may allowespondence in other languages.

Sacks containing prisoner of war mail must be sdygwsealed and labelled so as clearly to
indicate their contents, and must be addressetfite® of destination.

Art 72. Prisoners of war shall be allowed to reeddy post or by any other means individual
parcels or collective shipments containing, in ipatar, foodstuffs, clothing, medical
supplies and articles of a religious, educatiorratezreational character which may meet
their needs, including books, devotional artickedgentific equipment, examination papers,
musical instruments, sports outfits and materifllsnéng prisoners of war to pursue their
studies or their cultural activities.

Such shipments shall in no way free the Detainiogd? from the obligations imposed upon
it by virtue of the present Convention.

The only limits which may be placed on these shipieshall be those proposed by the
Protecting Power in the interest of the prisondrentselves, or by the International
Committee of the Red Cross or any other organigagiwing assistance to the prisoners, in
respect of their own shipments only, on accountexfeptional strain on transport or
communications.

The conditions for the sending of individual pascahd collective relief shall, if necessary,
be the subject of special agreements between therBaoncerned, which may in no case
delay the receipt by the prisoners of relief suggliBooks may not be included in parcels of
clothing and foodstuffs. Medical supplies shallaasile, be sent in collective parcels.

Art 73. In the absence of special agreements bettveePowers concerned on the conditions
for the receipt and distribution of collective eflishipments, the rules and regulations
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concerning collective shipments, which are anneteedhe present Convention, shall be
applied.

The special agreements referred to above shallbircase restrict the right of prisoners’
representatives to take possession of collectivef shipments intended for prisoners of war,
to proceed to their distribution or to disposel@ in the interest of the prisoners.

Nor shall such agreements restrict the right ofesgntatives of the Protecting Power, the
International Committee of the Red Cross or anyewotbrganization giving assistance to
prisoners of war and responsible for the forwardifgollective shipments, to supervise their
distribution to the recipients.

Art 74. All relief shipments for prisoners of wanadl be exempt from import, customs and
other dues.

Correspondence, relief shipments and authorizeditteeroes of money addressed to
prisoners of war or despatched by them throughptist office, either direct or through the
Information Bureaux provided for in Article 122 attte Central Prisoners of War Agency
provided for in Article 123, shall be exempt fromyapostal dues, both in the countries of
origin and destination, and in intermediate co@stri

If relief shipments intended for prisoners of wangot be sent through the post office by
reason of weight or for any other cause, the cbdtamsportation shall be borne by the
Detaining Power in all the territories under itsntol. The other Powers party to the
Convention shall bear the cost of transport inrthespective territories. In the absence of
special agreements between the Parties concehreedosts connected with transport of such
shipments, other than costs covered by the abosmgtion, shall be charged to the senders.
The High Contracting Parties shall endeavour tacedso far as possible, the rates charged
for telegrams sent by prisoners of war, or addcegséhem.

Art 75. Should military operations prevent the Pmweoncerned from fulfilling their
obligation to assure the transport of the shipmesfisrred to in Articles 70, 71, 72 and 77,
the Protecting Powers concerned, the Internati@oahmittee of the Red Cross or any other
organization duly approved by the Parties to thaeflad may undertake to ensure the
conveyance of such shipments by suitable mearw#éyaivagons, motor vehicles, vessels or
aircraft, etc.). For this purpose, the High CortiragParties shall endeavour to supply them
with such transport and to allow its circulatiospecially by granting the necessary safe-
conducts.

Such transport may also be used to convey:

(a) correspondence, lists and reports exchangedlebat the Central Information Agency
referred to in Article 123 and the National Bureaeberred to in Article 122;

(b) correspondence and reports relating to prisooewar which the Protecting Powers, the
International Committee of the Red Cross or angobwody assisting the prisoners, exchange
either with their own delegates or with the Parteethe conflict.

These provisions in no way detract from the righarmy Party to the conflict to arrange other
means of transport, if it should so prefer, norchrée the granting of safe-conducts, under
mutually agreed conditions, to such means of trarsp

In the absence of special agreements, the costsiooced by the use of such means of
transport shall be borne proportionally by the iBarto the conflict whose nationals are
benefited thereby.
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Art 76. The censoring of correspondence addressqatisoners of war or despatched by
them shall be done as quickly as possible. Maill sfecensored only by the despatching
State and the receiving State, and once only bly.eac

The examination of consignments intended for pessof war shall not be carried out under
conditions that will expose the goods containethem to deterioration; except in the case of
written or printed matter, it shall be done in ghresence of the addressee, or of a fellow-
prisoner duly delegated by him. The delivery tospners of individual or collective
consignments shall not be delayed under the pretedfficulties of censorship.

Any prohibition of correspondence ordered by Partee the conflict, either for military or
political reasons, shall be only temporary andliteation shall be as short as possible.

Art 77. The Detaining Powers shall provide all héieis for the transmission, through the
Protecting Power or the Central Prisoners of Waerfky provided for in Article 123 of
instruments, papers or documents intended for mpeisoof war or despatched by them,
especially powers of attorney and wills.

In all cases they shall facilitate the preparaaad execution of such documents on behalf of
prisoners of war; in particular, they shall alldwein to consult a lawyer and shall take what
measures are necessary for the authenticatioremfdignatures.

Section VI. Relations Between Prisoners of War thiedAuthorities

Chapter I. Complaints of Prisoners of War Respectig the Conditions of Captivity

Art 78 Prisoners of war shall have the right to md&kown to the military authorities in
whose power they are, their requests regardingdhéitions of captivity to which they are
subjected.

They shall also have the unrestricted right to wapplthe representatives of the Protecting
Powers either through their prisoners' represesdtatr, if they consider it necessary, direct,
in order to draw their attention to any points ohisk they may have complaints to make
regarding their conditions of captivity.

These requests and complaints shall not be limited considered to be a part of the
correspondence quota referred to in Article 71.yTimeist be transmitted immediately. Even
if they are recognized to be unfounded, they mdygine rise to any punishment.

Prisoners' representatives may send periodic emortthe situation in the camps and the
needs of the prisoners of war to the representat¥¢he Protecting Powers.

Chapter II. Prisoner of War Representatives

Art 79. lIn all places where there are prisonerswai, except in those where there are
officers, the prisoners shall freely elect by sebgdlot, every six months, and also in case of
vacancies, prisoners' representatives entrusteld rgfiresenting them before the military
authorities, the Protecting Powers, the Internatid@ommittee of the Red Cross and any
other organization which may assist them. Thessopars' representatives shall be eligible
for re-election.

In camps for officers and persons of equivalentustar in mixed camps, the senior officer
among the prisoners of war shall be recognizedhascamp prisoners' representative. In
camps for officers, he shall be assisted by onmare advisers chosen by the officers; in
mixed camps, his assistants shall be chosen froongrthe prisoners of war who are not
officers and shall be elected by them.

Officer prisoners of war of the same nationalityalstbe stationed in labour camps for
prisoners of war, for the purpose of carrying tvet tamp administration duties for which the



186

prisoners of war are responsible. These officerg b@elected as prisoners' representatives
under the first paragraph of this Article. In suahcase the assistants to the prisoners'
representatives shall be chosen from among thasengrs of war who are not officers.

Every representative elected must be approved &yDitaining Power before he has the
right to commence his duties. Where the Detainiogyd? refuses to approve a prisoner of
war elected by his fellow prisoners of war, it midbrm the Protecting Power of the reason
for such refusal.

In all cases the prisoners' representative muse lthe same nationality, language and
customs as the prisoners of war whom he represéhtss, prisoners of war distributed in
different sections of a camp, according to theitramality, language or customs, shall have
for each section their own prisoners' represerdatim accordance with the foregoing
paragraphs.

Art 80. Prisoners' representatives shall further physical, spiritual and intellectual well-
being of prisoners of war.

In particular, where the prisoners decide to orgammongst themselves a system of mutual
assistance, this organization will be within thevyance of the prisoners' representative, in
addition to the special duties entrusted to hinothyer provisions of the present Convention.
Prisoners' representatives shall not be held ressiplen simply by reason of their duties, for
any offences committed by prisoners of war.

Art 81. Prisoners' representatives shall not beaiired to perform any other work, if the
accomplishment of their duties is thereby made nddfeult.

Prisoners' representatives may appoint from amotigsprisoners such assistants as they
may require. All material facilities shall be gradtthem, particularly a certain freedom of
movement necessary for the accomplishment of tlkities (inspection of labour
detachments, receipt of supplies, etc.).

Prisoners' representatives shall be permitted $ad premises where prisoners of war are
detained, and every prisoner of war shall haveriglt to consult freely his prisoners'
representative.

All facilities shall likewise be accorded to thegmners' representatives for communication
by post and telegraph with the detaining authajttee Protecting Powers, the International
Committee of the Red Cross and their delegatesMiked Medical Commissions and the
bodies which give assistance to prisoners of waisoRers' representatives of labour
detachments shall enjoy the same facilities for rooimcation with the prisoners'
representatives of the principal camp. Such comaations shall not be restricted, nor
considered as forming a part of the quota mentiomédticle 71.

Prisoners' representatives who are transferred Iséalllowed a reasonable time to acquaint
their successors with current affairs.

In case of dismissal, the reasons therefor shaibbemunicated to the Protecting Power.
Chapter Ill. Penal and Disciplinary Sanctions

I. General Provisions

Art 82. A prisoner of war shall be subject to the$, regulations and orders in force in the
armed forces of the Detaining Power; the Detaiftower shall be justified in taking judicial
or disciplinary measures in respect of any offecommitted by a prisoner of war against
such laws, regulations or orders. However, no mdicgys or punishments contrary to the
provisions of this Chapter shall be allowed.
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If any law, regulation or order of the Detainingws shall declare acts committed by a
prisoner of war to be punishable, whereas the saote would not be punishable if
committed by a member of the forces of the DetginfFower, such acts shall entail
disciplinary punishments only.

Art 83. In deciding whether proceedings in respefctan offence alleged to have been
committed by a prisoner of war shall be judicialdisciplinary, the Detaining Power shall
ensure that the competent authorities exercisegthatest leniency and adopt, wherever
possible, disciplinary rather than judicial measure

Art 84. A prisoner of war shall be tried only byralitary court, unless the existing laws of
the Detaining Power expressly permit the civil ¢sdo try a member of the armed forces of
the Detaining Power in respect of the particuldernde alleged to have been committed by
the prisoner of war.

In no circumstances whatever shall a prisoner of lveatried by a court of any kind which
does not offer the essential guarantees of indegyered and impartiality as generally
recognized, and, in particular, the procedure octvldoes not afford the accused the rights
and means of defence provided for in Article 105.

Art 85. Prisoners of war prosecuted under the laivghe Detaining Power for acts
committed prior to capture shall retain, even iinwoted, the benefits of the present
Convention.

Art 86. No prisoner of war may be punished morentbace for the same act or on the same
charge.

Art 87. Prisoners of war may not be sentenced byntilitary authorities and courts of the
Detaining Power to any penalties except those gdealifor in respect of members of the
armed forces of the said Power who have committedame acts.

When fixing the penalty, the courts or authorit@sthe Detaining Power shall take into
consideration, to the widest extent possible, #ut that the accused, not being a national of
the Detaining Power, is not bound to it by any doftyllegiance, and that he is in its power
as the result of circumstances independent ofvarswill. The said courts or authorities shall
be at liberty to reduce the penalty provided fa #olation of which the prisoner of war is
accused, and shall therefore not be bound to applyninimum penalty prescribed.

Collective punishment for individual acts, corpopainishment, imprisonment in premises
without daylight and, in general, any form of togwr cruelty, are forbidden.

No prisoner of war may be deprived of his rank sy Detaining Power, or prevented from
wearing his badges.

Art 88. Officers, non-commissioned officers and nadro are prisoners of war undergoing a
disciplinary or judicial punishment, shall not hégcted to more severe treatment than that
applied in respect of the same punishment to mesniifethe armed forces of the Detaining
Power of equivalent rank.

A woman prisoner of war shall not be awarded otesaed to a punishment more severe, or
treated whilst undergoing punishment more sevetbn a woman member of the armed
forces of the Detaining Power dealt with for a $amoffence.

In no case may a woman prisoner of war be awardeskitenced to a punishment more
severe, or treated whilst undergoing punishmentenseverely, than a male member of the
armed forces of the Detaining Power dealt witha@imilar offence.
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Prisoners of war who have served disciplinary atigial sentences may not be treated
differently from other prisoners of war.

. Disciplinary Sanctions

Art 89. The disciplinary punishments applicabletsoners of war are the following:

(1) A fine which shall not exceed 50 per cent & #uvances of pay and working pay which
the prisoner of war would otherwise receive under provisions of Articles 60 and 62
during a period of not more than thirty days.

(2) Discontinuance of privileges granted over abhdve the treatment provided for by the
present Convention.

(3) Fatigue duties not exceeding two hours daily.

(4) Confinement.

The punishment referred to under (3) shall notddied to officers.

In no case shall disciplinary punishments be inhuniautal or dangerous to the health of
prisoners of war.

Art 90. The duration of any single punishment shratio case exceed thirty days. Any period
of confinement awaiting the hearing of a disciplinaffence or the award of disciplinary
punishment shall be deducted from an award proremiagainst a prisoner of war.

The maximum of thirty days provided above may neteliceeded, even if the prisoner of
war is answerable for several acts at the sameuihen he is awarded punishment, whether
such acts are related or not.

The period between the pronouncing of an award ie€iglinary punishment and its
execution shall not exceed one month.

When a prisoner of war is awarded a further digegpy punishment, a period of at least
three days shall elapse between the executionyofvem of the punishments, if the duration
of one of these is ten days or more.

Art 91. The escape of a prisoner of war shall etk to have succeeded when:

(1) he has joined the armed forces of the Powewloich he depends, or those of an allied
Power;

(2) he has left the territory under the controtta# Detaining Power, or of an ally of the said
Power;

(3) he has joined a ship flying the flag of the Rown which he depends, or of an allied
Power, in the territorial waters of the Detainingwer, the said ship not being under the
control of the last named Power.

Prisoners of war who have made good their escapieeisense of this Article and who are
recaptured, shall not be liable to any punishmeméspect of their previous escape.

Art 92. A prisoner of war who attempts to escape iarrecaptured before having made good
his escape in the sense of Article 91 shall bediaimly to a disciplinary punishment in
respect of this act, even if it is a repeated aféen

A prisoner of war who is recaptured shall be handeer without delay to the competent
military authority.

Article 88, fourth paragraph, notwithstanding, prisrs of war punished as a result of an
unsuccessful escape may be subjected to speciaillamce. Such surveillance must not
affect the state of their health, must be undergore prisoner of war camp, and must not
entail the suppression of any of the safeguardsteggdathem by the present Convention.
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Art 93. Escape or attempt to escape, even if é ispeated offence, shall not be deemed an
aggravating circumstance if the prisoner of wasubjected to trial by judicial proceedings in
respect of an offence committed during his escadtempt to escape.

In conformity with the principle stated in Artic&8, offences committed by prisoners of war
with the sole intention of facilitating their eseapnd which do not entail any violence
against life or limb, such as offences against ipytroperty, theft without intention of self-
enrichment, the drawing up or use of false paparshe wearing of civilian clothing, shall
occasion disciplinary punishment only.

Prisoners of war who aid or abet an escape ortampt to escape shall be liable on this
count to disciplinary punishment only.

Art 94. If an escaped prisoner of war is recaptutied Power on which he depends shall be
notified thereof in the manner defined in Articl22] provided notification of his escape has
been made.

Art 95. A prisoner of war accused of an offenceimagfadiscipline shall not be kept in
confinement pending the hearing unless a membehefarmed forces of the Detaining
Power would be so kept if he were accused of alaimifence, or if it is essential in the
interests of camp order and discipline.

Any period spent by a prisoner of war in confinemawaiting the disposal of an offence
against discipline shall be reduced to an absahitéemum and shall not exceed fourteen
days.

The provisions of Articles 97 and 98 of this Chagsteall apply to prisoners of war who are
in confinement awaiting the disposal of offencesiast discipline.

Art 96. Acts which constitute offences against ghisece shall be investigated immediately.
Without prejudice to the competence of courts amgkesor military authorities, disciplinary
punishment may be ordered only by an officer hawdisgiplinary powers in his capacity as
camp commander, or by a responsible officer whtamegs him or to whom he has delegated
his disciplinary powers.

In no case may such powers be delegated to a prisbnvar or be exercised by a prisoner of
war.

Before any disciplinary award is pronounced, theuaed shall be given precise information
regarding the offences of which he is accused, gineh an opportunity of explaining his
conduct and of defending himself. He shall be ptedj in particular, to call withesses and
to have recourse, if necessary, to the servicesoufalified interpreter. The decision shall be
announced to the accused prisoner of war and tprtbeners' representative.

A record of disciplinary punishments shall be maiméd by the camp commander and shall
be open to inspection by representatives of theeBtiog Power.

Art 97. Prisoners of war shall not in any case faadferred to penitentiary establishments
(prisons, penitentiaries, convict prisons, etcQndergo disciplinary punishment therein.

All premises in which disciplinary punishments arelergone shall conform to the sanitary
requirements set forth in Article 25. A prisoner wér undergoing punishment shall be
enabled to keep himself in a state of cleanlinesspnformity with Article 29.

Officers and persons of equivalent status shallb@todged in the same quarters as non-
commissioned officers or men.

Women prisoners of war undergoing disciplinary ghment shall be confined in separate
guarters from male prisoners of war and shall leuthe immediate supervision of women.
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Art 98. A prisoner of war undergoing confinement addisciplinary punishment, shall
continue to enjoy the benefits of.the provisiongte$ Convention except in so far as these
are necessarily rendered inapplicable by the naatethiat he is confined. In no case may he
be deprived of the benefits of the provisions dides 78 and 126.

A prisoner of war awarded disciplinary punishmermtynmot be deprived of the prerogatives
attached to his rank.

Prisoners of war awarded disciplinary punishmeatldie allowed to exercise and to stay in
the open air at least two hours dalily.

They shall be allowed, on their request, to begireat the daily medical inspections. They
shall receive the attention which their state oélterequires and, if necessary, shall be
removed to the camp infirmary or to a hospital.

They shall have permission to read and write, likewto send and receive letters. Parcels
and remittances of money however, may be withhelchfthem until the completion of the
punishment; they shall meanwhile be entrusted & phsoners' representative, who-will
hand over to the infirmary the perishable goodgaiard in such parcels.

[. Juridicial Proceedings

Art 99. No prisoner of war may be tried or sentehfoe an act which is not forbidden by the
law of the Detaining Power or by international law,force at the time the said act was
committed.

No moral or physical coercion may be exerted onisoper of war in order to induce him to
admit himself guilty of the act of which he is ased.

No prisoner of war may be convicted without havimgd an opportunity to present his
defence and the assistance of a qualified advacateunsel.

Art 100. Prisoners of war and the Protecting Pow&edl be informed as soon as possible of
the offences which are punishable by the deatheseatunder the laws of the Detaining
Power.

Other offences shall not thereafter be made pubishby the death penalty without the
concurrence of the Power on which the prisonersasfdepend.

The death sentence cannot be pronounced on a @risbrwar unless the attention of the
court has, in accordance with Article 87, seconchgriaph, been particularly called to the
fact that since the accused is not a national ®fhtaining Power, he is not bound to it by
any duty of allegiance, and that he is in its poa®the result of circumstances independent
of his own will.

Art 101. If the death penalty is pronounced on iagorer of war, the sentence shall not be
executed before the expiration of a period of astlesix months from the date when the
Protecting Power receives, at an indicated addteesjetailed communication provided for
in Article 107.

Art 102. A prisoner of war can be validly sentenoedy if the sentence has been pronounced
by the same courts according to the same proceduie the case of members of the armed
forces of the Detaining Power, and if, furthermahe, provisions of the present Chapter have
been observed.

Art 103. Judicial investigations relating to a prier of war shall be conducted as rapidly as
circumstances permit and so that his trial sh&k alace as soon as possible. A prisoner of
war shall not be confined while awaiting trial is8ea member of the armed forces of the
Detaining Power would be so confined if he wereuaed of a similar offence, or if it is
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essential to do so in the interests of nationalusgc In no circumstances shall this
confinement exceed three months.

Any period spent by a prisoner of war in confinetmawaiting trial shall be deducted from
any sentence of imprisonment passed upon him &ed fato account in fixing any penalty.
The provisions of Articles 97 and 98 of this Chasteall apply to a prisoner of war whilst in
confinement awaiting trial.

Art 104. In any case in which the Detaining Powes decided to institute judicial
proceedings against a prisoner of war, it shalfyttie Protecting Power as soon as possible
and at least three weeks before the opening dfrigde This period of three weeks shall run
as from the day on which such notification reacties Protecting Power at the address
previously indicated by the latter to the DetainRmver.

The said notification shall contain the followingarmation:

(1) Surname and first names of the prisoner of Wigrrank, his army, regimental, personal
or serial number, his date of birth, and his preif@s or trade, if any;

(2) Place of internment or confinement;

(3) Specification of the charge or charges on whieh prisoner of war is to be arraigned,
giving the legal provisions applicable;

(4) Designation of the court which will try the eadikewise the date and place fixed for the
opening of the trial.

The same communication shall be made by the DatpirRower to the prisoners'
representative.

If no evidence is submitted, at the opening ofia,tthat the notification referred to above
was received by the Protecting Power, by the pesoof war and by the prisoners’
representative concerned, at least three weeksebtife opening of the trial, then the latter
cannot take place and must be adjourned.

Art 105. The prisoner of war shall be entitled ssiatance by one of his prisoner comrades,
to defence by a qualified advocate or counsel sfown choice, to the calling of witnesses
and, if he deems necessary, to the services ofmpetent interpreter. He shall be advised of
these rights by the Detaining Power in due timeiteethe trial.

Failing a choice by the prisoner of war, the PriatgcPower shall find him an advocate or
counsel, and shall have at least one week atgpodal for the purpose. The Detaining Power
shall deliver to the said Power, on request, aoligiersons qualified to present the defence.
Failing a choice of an advocate or counsel by tisoper of war or the Protecting Power, the
Detaining Power shall appoint a competent advoaat®unsel to conduct the defence.

The advocate or counsel conducting the defencesbalbof the prisoner of war shall have at
his disposal a period of two weeks at least befbesopening of the trial, as well as the
necessary facilities to prepare the defence ofitoeised. He may, in particular, freely visit
the accused and interview him in private. He map alonfer with any witnesses for the
defence, including prisoners of war. He shall hidneebenefit of these facilities until the term
of appeal or petition has expired.

Particulars of the charge or charges on which tls®per of war is to be arraigned, as well as
the documents which are generally communicatedchaoaccused by virtue of the laws in
force in the armed forces of the Detaining Powagllsbe communicated to the accused
prisoner of war in a language which he understaand,in good time before the opening of
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the trial. The same communication in the same pistances shall be made to the advocate
or counsel conducting the defence on behalf optisoner of war.

The representatives of the Protecting Power sleakrititled to attend the trial of the case,
unless, exceptionally, this is held in camera mititerest of State security. In such a case the
Detaining Power shall advise the Protecting Poweow@lingly.

Art 106. Every prisoner of war shall have, in tlane manner as the members of the armed
forces of the Detaining Power, the right of appmapetition from any sentence pronounced
upon him, with a view to the quashing or revisirigh® sentence or the reopening of the trial.
He shall be fully informed of his right to appealp®tition and of the time limit within which
he may do so.

Art 107. Any judgment and sentence pronounced upomrisoner of war shall be
immediately reported to the Protecting Power in filwen of a summary communication,
which shall also indicate whether he has the riflastppeal with a view to the quashing of the
sentence or the reopening of the trial. This comoation shall likewise be sent to the
prisoners' representative concerned. It shall béssent to the accused prisoner of war in a
language he understands, if the sentence was awbynced in his presence. The Detaining
Power shall also immediately communicate to thetdetong Power the decision of the
prisoner of war to use or to waive his right of eglp

Furthermore, if a prisoner of war is finally contad or if a sentence pronounced on a
prisoner of war in the first instance is a deathtesece, the Detaining Power shall as soon as
possible address to the Protecting Power a detadsanunication containing:

(1) the precise wording of the finding and sentence

(2) a summarized report of any preliminary invesiign and of the trial, emphasizing in
particular the elements of the prosecution andl#fence;

(3) notification, where applicable, of the estaiient where the sentence will be served.
The communications provided for in the foregoind-paragraphs shall be sent to the
Protecting Power at the address previously made/krio the Detaining Power.

Art 108.Sentences pronounced on prisoners of wer @ conviction has become duly
enforceable, shall be served in the same estal#istsnand under the same conditions as in
the case of members of the armed forces of theimdetpPower. These conditions shall in all
cases conform to the requirements of health andahityn

A woman prisoner of war on whom such a sentencebban pronounced shall be confined
in separate quarters and shall be under the sgpamnof women.

In any case, prisoners of war sentenced to a pedalpriving them of their liberty shall
retain the benefit of the provisions of Articles @d 126 of the present Convention.
Furthermore, they shall be entitled to receive despatch correspondence, to receive at least
one relief parcel monthly, to take regular exerdérs¢he open air, to have the medical care
required by their state of health, and the spitiassistance they may desire. Penalties to
which they may be subjected shall be in accordavittethe provisions of Article 87, third
paragraph.

Part IV. Termination of Captivity

Section |. Direct Repatriation and AccommodatiomNgutral Countries

Art 109. Subject to the provisions of the thirdggmaph of this Article, Parties to the conflict
are bound to send back to their own country, rdgasdof number or rank, seriously
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wounded and seriously sick prisoners of war, dftaring cared for them until they are fit to
travel, in accordance with the first paragraphhef following Article.

Throughout the duration of hostilities, Partiesth® conflict shall endeavour, with the
cooperation of the neutral Powers concerned, toenaatangements for the accommodation
in neutral countries of the sick and wounded prssnof war referred to in the second
paragraph of the following Article. They may, ind#iton, conclude agreements with a view
to the direct repatriation or internment in a nautountry of able-bodied prisoners of war
who have undergone a long period of captivity.

No sick or injured prisoner of war who is eligilfte repatriation under the first paragraph of
this Article, may be repatriated against his wallidg hostilities.

Art 110. The following shall be repatriated direct:

(1) Incurably wounded and sick whose mental or gayditness seems to have been gravely
diminished.

(2) Wounded and sick who, according to medical iopinare not likely to recover within
one year, whose condition requires treatment anose/imental or physical fithess seems to
have been gravely diminished.

(3) Wounded and sick who have recovered, but winesetal or physical fithess seems to
have been gravely and permanently diminished.

The following may be accommodated in a neutral tgun

(1) Wounded and sick whose recovery may be expesittin one year of the date of the
wound or the beginning of the illness, if treatmen@& neutral country might increase the
prospects of a more certain and speedy recovery.

(2) Prisoners of war whose mental or physical headiccording to medical opinion, is
seriously threatened by continued captivity, bubgghaccommodation in a neutral country
might remove such a threat.

The conditions which prisoners of war accommodated neutral country must fulfil in
order to permit their repatriation shall be fixed, shall likewise their status, by agreement
between the Powers concerned. In general, prisafigvar who have been accommodated in
a neutral country, and who belong to the followoagegories, should be repatriated:

(1) Those whose state of health has deteriorateasgo fulfil the condition laid down for
direct repatriation;

(2) Those whose mental or physical powers remawen eafter treatment, considerably
impaired.

If no special agreements are concluded betweerPé#nges to the conflict concerned, to
determine the cases of disablement or sicknessiliegtadirect repatriation or
accommodation in a neutral country, such cased beabkettled in accordance with the
principles laid down in the Model Agreement conaegn direct repatriation and
accommodation in neutral countries of wounded aic# prisoners of war and in the
Regulations concerning Mixed Medical Commissionsexed to the present Convention.

Art 111. The Detaining Power, the Power on which firisoners of war depend, and a
neutral Power agreed upon by these two Powers| shdeavour to conclude agreements
which will enable prisoners of war to be internadthe territory of the said neutral Power
until the close of hostilities.

Art 112. Upon the outbreak of hostilities, Mixed Meal Commissions shall be appointed to
examine sick and wounded prisoners of war, andakenall appropriate decisions regarding
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them. The appointment, duties and functioning eséhCommissions shall be in conformity
with the provisions of the Regulations annexedch®pgresent Convention.

However, prisoners of war who, in the opinion oé ttmedical authorities of the Detaining
Power, are manifestly seriously injured or seripustk, may be repatriated without having
to be examined by a Mixed Medical Commission.

Art 113. Besides those who are designated by tlteaamleauthorities of the Detaining Power,
wounded or sick prisoners of war belonging to thegories listed below shall be entitled to
present themselves for examination by the Mixed isldCommissions provided for in the
foregoing Article:

(1) Wounded and sick proposed by a physician agexur who is of the same nationality, or
a national of a Party to the conflict allied wittetPower on which the said prisoners depend,
and who exercises his functions in the camp.

(2) Wounded and sick proposed by their prisonemasentative.

(3) Wounded and sick proposed by the Power on withiely depend, or by an organization
duly recognized by the said Power and giving asscs to the prisoners.

Prisoners of war who do not belong to one of tmegtioregoing categories may nevertheless
present themselves for examination by Mixed Med@ammissions, but shall be examined
only after those belonging to the said categories.

The physician or surgeon of the same nationalitthagrisoners who present themselves for
examination by the Mixed Medical Commission, likewithe prisoners' representative of the
said prisoners, shall have permission to be preddhe examination.

Art 114. Prisoners of war who meet with accidemtslls unless the injury is self-inflicted,
have the benefit of the provisions of this Conwemtias regards repatriation or
accommodation in a neutral country.

Art 115. No prisoner of war on whom a disciplingmynishment has been imposed and who
is eligible for repatriation or for accommodationa neutral country, may be kept back on
the plea that he has not undergone his punishment.

Prisoners of war detained in connection with agiadiprosecution or conviction, and who
are designated for repatriation or accommodatioa ireutral country, may benefit by such
measures before the end of the proceedings or dhwpletion of the punishment, if the
Detaining Power consents.

Parties to the conflict shall communicate to eatielothe names of those who will be
detained until the end of the proceedings or thepaietion of the punishment.

Art 116. The cost of repatriating prisoners of wanf transporting them to a neutral country
shall be borne, from the frontiers of the DetainPmwer, by the Power on which the said
prisoners depend.

Art 117. No repatriated person may be employedabineamilitary service.

Section Il. Release and Repatriation of PrisonEWar at the Close of Hostilities

Art 118. Prisoners of war shall be released andtrigted without delay after the cessation of
active hostilities.

In the absence of stipulations to the above effe@ny agreement concluded between the
Parties to the conflict with a view to the cessatd hostilities, or failing any such agreement,
each of the Detaining Powers shall itself establsid execute without delay a plan of
repatriation in conformity with the principle latbwn in the foregoing paragraph.
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In either case, the measures adopted shall be liréoadghe knowledge of the prisoners of
war.

The costs of repatriation of prisoners of war shallall cases be equitably apportioned
between the Detaining Power and the Power on whieh prisoners depend. This
apportionment shall be carried out on the followagis:

(a) If the two Powers are contiguous, the Powewbicth the prisoners of war depend shall
bear the costs of repatriation from the frontidrthe Detaining Power.

(b) If the two Powers are not contiguous, the Dwtgy Power shall bear the costs of
transport of prisoners of war over its own terytas far as its frontier or its port of
embarkation nearest to the territory of the Powewbich the prisoners of war depend. The
Parties concerned shall agree between themselviesthe equitable apportionment of the
remaining costs of the repatriation. The conclusiof this agreement shall in no
circumstances justify any delay in the repatriatod the prisoners of war.

Art 119. Repatriation shall be effected in condiiimilar to those laid down in Articles 46
to 48 inclusive of the present Convention for transfer of prisoners of war, having regard
to the provisions of Article 118 and to those @ thllowing paragraphs.

On repatriation, any articles of value impoundexhrfrprisoners of war under Article 18, and
any foreign currency which has not been converteaithe currency of the Detaining Power,
shall be restored to them. Articles of value antkifgn currency which, for any reason
whatever, are not restored to prisoners of war epatriation, shall be despatched to the
Information Bureau set up under Article 122.

Prisoners of war shall be allowed to take with thémeir personal effects, and any
correspondence and parcels which have arrivechiamt The weight of such baggage may
be limited, if the conditions of repatriation sa@uére, to what each prisoner can reasonably
carry. Each prisoner shall in all cases be authdrip carry at least twenty-five kilograms.
The other personal effects of the repatriated pescshall be left in the charge of the
Detaining Power which shall have them forwardedhitn as soon as it has concluded an
agreement to this effect, regulating the conditiohgransport and the payment of the costs
involved, with the Power on which the prisoner dejse

Prisoners of war against whom criminal proceedifogsan indictable offence are pending
may be detained until the end of such proceedimgd, if necessary, until the completion of
the punishment. The same shall apply to prisonievgo already convicted for an indictable
offence.

Parties to the conflict shall communicate to edtieiothe names of any prisoners of war who
are detained until the end of the proceedings tf prnishment has been completed.

By agreement between the Parties to the conflamtmissions shall be established for the
purpose of searching for dispersed prisoners ofamndrof assuring their repatriation with the
least possible delay.

Section lll. Death of Prisoners of War

Art 120. Wills of prisoners of war shall be drawm $p as to satisfy the conditions of validity
required by the legislation of their country ofgin, which will take steps to inform the
Detaining Power of its requirements in this respatthe request of the prisoner of war and,
in all cases, after death, the will shall be traitt&t without delay to the Protecting Power; a
certified copy shall be sent to the Central Agency.
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Death certificates, in the form annexed to the gmme<onvention, or lists certified by a
responsible officer, of all persons who die as@ress of war shall be forwarded as rapidly
as possible to the Prisoner of War Information Burestablished in accordance with Article
122. The death certificates or certified lists Ebhbw particulars of identity as set out in the
third paragraph of Article 17, and also the datd place of death, the cause of death, the
date and place of burial and all particulars nesrgs® identify the graves.

The burial or cremation of a prisoner of war shlpreceded by a medical examination of
the body with a view to confirming death and enadpla report to be made and, where
necessary, establishing identity.

The detaining authorities shall ensure that prisbieé war who have died in captivity are
honourably buried, if possible according to thegibf the religion to which they belonged,
and that their graves are respected, suitably miaed and marked so as to be found at any
time. Wherever possible, deceased prisoners ofwkardepended on the same Power shall
be interred in the same place.

Deceased prisoners of war shall be buried in iddi@ graves unless unavoidable
circumstances require the use of collective graBsdies may be cremated only for
imperative reasons of hygiene, on account of thigioa of the deceased or in accordance
with his express wish to this effect. In case adneation, the fact shall be stated and the
reasons given in the death certificate of the deexba

In order that graves may always be found, all paldrs of burials and graves shall be
recorded with a Graves Registration Service estladti by the Detaining Power. Lists of
graves and particulars of the prisoners of warmriatein cemeteries and elsewhere shall be
transmitted to the Power on which such prisonersvaf depended. Responsibility for the
care of these graves and for records of any subse¢guoves of the bodies shall rest on the
Power controlling the territory, if a Party to theesent Convention. These provisions shall
also apply to the ashes, which shall be kept byGreres Registration Service until proper
disposal thereof in accordance with the wishesietiome country.

Art 121. Every death or serious injury of a prisookwar caused or suspected to have been
caused by a sentry, another prisoner of war, orahgr person, as well as any death the
cause of which is unknown, shall be immediatelyofwed by an official enquiry by the
Detaining Power.

A communication on this subject shall be sent imatety to the Protecting Power.
Statements shall be taken from witnesses, espedialin those who are prisoners of war,
and a report including such statements shall hedated to the Protecting Power.

If the enquiry indicates the guilt of one or moergons, the Detaining Power shall take all
measures for the prosecution of the person or penssponsible.

PART V. Information Bureaux and Relief Societies Rsisoners of War

Art 122. Upon the outbreak of a conflict and in@dkes of occupation, each of the Parties to
the conflict shall institute an official InformatioBureau for prisoners of war who are in its
power. Neutral or non-belligerent Powers who mayehaeceived within their territory
persons belonging to one of the categories refeéaaa Article 4, shall take the same action
with respect to such persons. The Power concerhalll ensure that the Prisoners of War
Information Bureau is provided with the necessargopaamodation, equipment and staff to
ensure its efficient working. It shall be at libetdb employ prisoners of war in such a Bureau
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under the conditions laid down in the Section & fresent Convention dealing with work
by prisoners of war.

Within the shortest possible period, each of thdi€%ato the conflict shall give its Bureau
the information referred to in the fourth, fifthcasixth paragraphs of this Article regarding
any enemy person belonging to one of the categoefesred to in Article 4, who has fallen
into its power. Neutral or non-belligerent Powenslstake the same action with regard to
persons belonging to such categories whom they feeved within their territory.

The Bureau shall immediately forward such informatby the most rapid means to the
Powers concerned, through the intermediary of ttegeting Powers and likewise of the
Central Agency provided for in Article 123.

This information shall make it possible quicklyddvise the next of kin concerned. Subject
to the provisions of Article 17, the informationadhinclude, in so far as available to the
Information Bureau, in respect of each prisonewaf, his surname, first names, rank, army,
regimental, personal or serial number, place atidi&te of birth, indication of the Power on
which he depends, first name of the father and emarthme of the mother, name and address
of the person to be informed and the address tahwtorrespondence for the prisoner may
be sent.

The Information Bureau shall receive from the vasia@epartments concerned information
regarding transfers, releases, repatriations, escagumissions to hospital, and deaths, and
shall transmit such information in the manner désct in the third paragraph above.
Likewise, information regarding the state of healthprisoners of war who are seriously ill
or seriously wounded shall be supplied regulanhere week if possible.

The Information Bureau shall also be responsibleréplying to all enquiries sent to it
concerning prisoners of war, including those wheehdied in captivity; it will make any
enquiries necessary to obtain the information wiscisked for if this is not in its possession.
All written communications made by the Bureau shallauthenticated by a signature or a
seal.

The Information Bureau shall furthermore be chargéd collecting all personal valuables,
including sums in currencies other than that of Detaining Power and documents of
importance to the next of kin, left by prisonersaafr who have been repatriated or released,
or who have escaped or died, and shall forwards#n@ valuables to the Powers concerned.
Such articles shall be sent by the Bureau in sgadettets which shall be accompanied by
statements giving clear and full particulars of ithentity of the person to whom the articles
belonged, and by a complete list of the contenthe@fparcel. Other personal effects of such
prisoners of war shall be transmitted under arrareggs agreed upon between the Parties to
the conflict concerned.

Art 123. A Central Prisoners of War Information Agg shall be created in a neutral country.
The International Committee of the Red Cross shifait, deems necessary, propose to the
Powers concerned the organization of such an Agency

The function of the Agency shall be to collect e information it may obtain through
official or private channels respecting prisonefswar, and to transmit it as rapidly as
possible to the country of origin of the prisonefswar or to the Power on which they
depend. It shall receive from the Parties to thaflmd all facilities for effecting such
transmissions.
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The High Contracting Parties, and in particularsthavhose nationals benefit by the services
of the Central Agency, are requested to give tieeAgency the financial aid it may require.
The foregoing provisions shall in no way be intetpd as restricting the humanitarian
activities of the International Committee of thedReross, or of the relief societies provided
for in Article 125.

Art 124. The national Information Bureaux and thenal Information Agency shall enjoy
free postage for mail, likewise all the exemptipngvided for in Article 74, and further, so
far as possible, exemption from telegraphic chaoggeat least, greatly reduced rates.

Art 125. Subject to the measures which the DetgirPowers may consider essential to
ensure their security or to meet any other readenaded, the representatives of religious
organizations, relief societies, or any other oigmtion assisting prisoners of war, shall
receive from the said Powers, for themselves aanl thuly accredited agents, all necessary
facilities for visiting the prisoners, for distritmg relief supplies and material, from any
source, intended for religious, educational or @ative purposes, and for assisting them in
organizing their leisure time within the camps. ISw8Dcieties or organizations may be
constituted in the territory of the Detaining Powerin any other country, or they may have
an international character.

The Detaining Power may limit the number of soeietand organizations whose delegates
are allowed to carry out their activities in itsriry and under its supervision, on condition,
however, that such limitation shall not hinder #iective operation of adequate relief to all
prisoners of war.

The special position of the International Committéehe Red Cross in this field shall be
recognized and respected at all times.

As soon as relief supplies or material intendedfierabove-mentioned purposes are handed
over to prisoners of war, or very shortly afterwsgneeceipts for each consignment, signed by
the prisoners' representative, shall be forwardeithé relief society or organization making
the shipment. At the same time, receipts for thasesignments shall be supplied by the
administrative authorities responsible for guardimg prisoners.

Part VI. Execution of the Convention

Section I. General Provisions

Art 126. Representatives or delegates of the PiotePowers shall have permission to go to
all places where prisoners of war may be, partibulta places of internment, imprisonment
and labour, and shall have access to all premisagpced by prisoners of war; they shall also
be allowed to go to the places of departure, pasaad arrival of prisoners who are being
transferred. They shall be able to interview thesqorers, and in particular the prisoners'
representatives, without witnesses, either pergooathrough an interpreter.
Representatives and delegates of the ProtectingBoshall have full liberty to select the
places they wish to visit. The duration and frequeaf these visits shall not be restricted.
Visits may not be prohibited except for reasonsngberative military necessity, and then
only as an exceptional and temporary measure.

The Detaining Power and the Power on which the gagbners of war depend may agree, if
necessary, that compatriots of these prisonersaobe permitted to participate in the visits.
The delegates of the International Committee of Red Cross shall enjoy the same
prerogatives. The appointment of such delegatel lsbasubmitted to the approval of the
Power detaining the prisoners of war to be visited.
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Art 127. The High Contracting Parties undertaketine of peace as in time of war, to
disseminate the text of the present Convention @elyw as possible in their respective
countries, and, in particular, to include the sttitgreof in their programmes of military and,
if possible, civil instruction, so that the prin@p thereof may become known to all their
armed forces and to the entire population.

Any military or other authorities, who in time ofawassume responsibilities in respect of
prisoners of war, must possess the text of the @uivn and be specially instructed as to its
provisions.

Art 128. The High Contracting Parties shall commneate to one another through the Swiss
Federal Council and, during hostilities, throughe tiProtecting Powers, the official
translations of the present Convention, as wethaslaws and regulations which they may
adopt to ensure the application thereof.

Art 129. The High Contracting Parties undertakenact any legislation necessary to provide
effective penal sanctions for persons committingpm@lering to be committed, any of the
grave breaches of the present Convention definéukifollowing Article.

Each High Contracting Party shall be under thegaliion to search for persons alleged to
have committed. or to have ordered to be commitadh grave breaches, and shall bring
such persons, regardless of their nationality, fteefis own courts. It may also, if it prefers,
and in accordance with the provisions of its owgidiation, hand such persons over for trial
to another High Contracting Party concerned, prediduch High Contracting Party has
made out a prima facie case.

Each High Contracting Party shall take measuregssecy for the suppression of all acts
contrary to the provisions of the present Conventither than the grave breaches defined in
the following Article.

In all circumstances, the accused persons shabfibdsy safeguards of proper trial and
defence, which shall not be less favourable thasehprovided by Article 105 and those
following of the present Convention.

Art 130. Grave breaches to which the precedingchrtrelates shall be those involving any
of the following acts, if committed against persangproperty protected by the Convention:
wilful killing, torture or inhuman treatment, inaing biological experiments, wilfully
causing great suffering or serious injury to bodyhealth, compelling a prisoner of war to
serve in the forces of the hostile Power, or wiffwlepriving a prisoner of war of the rights
of fair and regular trial prescribed in this Contien.

Art 131. No High Contracting Party shall be allowiedabsolve itself or any other High
Contracting Party of any liability incurred by itcer by another High Contracting Party in
respect of breaches referred to in the precediniglér

Art 132. At the request of a Party to the conflat,enquiry shall be instituted, in a manner to
be decided between the interested Parties, comgerany alleged violation of the
Convention.

If agreement has not been reached concerning theegure for the enquiry, the Parties
should agree on the choice of an umpire who witidie upon the procedure to be followed.
Once the violation has been established, the Bdudi¢he conflict shall put an end to it and
shall repress it with the least possible delay.

Section Il. Final Provisions
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Art 133. The present Convention is established mgliEh and in French. Both texts are
equally authentic.

The Swiss Federal Council shall arrange for offitianslations of the Convention to be
made in the Russian and Spanish languages.

Art 134. The present Convention replaces the Cdierof July 27, 1929, in relations
between the High Contracting Parties.

Art 135. In the relations between the Powers wtaoch bound by the Hague Convention
respecting the Laws and Customs of War on Landiveneghat of July 29, 1899, or that of
October 18, 1907, and which are parties to thegpteSonvention, this last Convention shall
be complementary to Chapter Il of the Regulatiomheaed to th above-mentioned
Conventions of the Hague.

Art 136. The present Convention, which bears the d&this day, is open to signature until
February 12, 1950, in the name of the Powers repted at the Conference which opened at
Geneva on April 21, 1949; furthermore, by Powers nrepresented at that Conference, but
which are parties to the Convention of July 27,992

Art 137. The present Convention shall be ratifisdsaon as possible and the ratifications
shall be deposited at Berne.

A record shall be drawn up of the deposit of eaddtrument of ratification and certified
copies of this record shall be transmitted by tixesS Federal Council to all the Powers in
whose name the Convention has been signed, or vatogssion has been notified.

Art 138. The present Convention shall come int@wdosix months after not less than two
instruments of ratification have been deposited.

Thereatfter, it shall come into force for each Hi@bntracting Party six months after the
deposit of the instrument of ratification.

Art 139. From the date of its coming into forcestiall be open to any Power in whose name
the present Convention has not been signed, talad¢oghis Convention.

Art 140. Accessions shall be notified in writingttee Swiss Federal Council, and shall take
effect six months after the date on which theyraceived.

The Swiss Federal Council shall communicate theesstons to all the Powers in whose
name the Convention has been signed, or whosesiacdsgas been notified.

Art 141. The situations provided for in Articlesahd 3 shall give immediate effect to
ratifications deposited and accessions notifiethieyParties to the conflict before or after the
beginning of hostilities or occupation. The Swisgi€ral Council shall communicate by the
guickest method any ratifications or accessionsived from Parties to the conflict.

Art 142. Each of the High Contracting Parties shwl at liberty to denounce the present
Convention.

The denunciation shall be notified in writing toetlswiss Federal Council, which shall
transmit it to the Governments of all the High Ganting Parties.

The denunciation shall take effect one year aftemtification thereof has been made to the
Swiss Federal Council. However, a denunciation bictv notification has been made at a
time when the denouncing Power is involved in &fladrshall not take effect until peace has
been concluded, and until after operations condewtith release and repatriation of the
persons protected by the present Convention hase teeminated.

The denunciation shall have effect only in respgcthe denouncing Power. It shall in no
way impair the obligations which the Parties to toaflict shall remain bound to fulfil by
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virtue of the principles of the law of nations, @®y result from the usages established
among civilized peoples, from the laws of humaaity the dictates of the public conscience.
Art 143. The Swiss Federal Council shall register present Convention with the Secretariat
of the United Nations. The Swiss Federal Councdllshlso inform the Secretariat of the
United Nations of all ratifications, accessions dedunciations received by it with respect to
the present Convention.

IN WITNESS WHEREOF the undersigned, having depdsitesir respective full powers,
have signed the present Convention.

DONE at Geneva this twelfth day of August 1949thie English and French languages. The
original shall be deposited in the Archives of Bwiss Confederation. The Swiss Federal
Council shall transmit certified copies thereokth of the signatory and acceding States.
Annex |. Model Agreement Concerning Direct Repéitsiaand Accommodation in Neutral
Countries of Wounded and Sick Prisoners of War.fg€410.)

I. Principles for Direct Repatriation and Accommtda in Neutral Countries

A. DIRECT REPATRIATION

The following shall be repatriated direct:

() All prisoners of war suffering from the follomg disabilities as the result of trauma: loss
of a limb, paralysis, articular or other disabdgj when this disability is at least the loss of a
hand or a foot, or the equivalent of the loss béad or a foot.

Without prejudice to a more generous interpretatibie following shall be considered as
equivalent to the loss of a hand or a foot:

(a) Loss of a hand or of all the fingers, or of themb and forefinger of one hand; loss of a
foot, or of all the toes and metatarsals of oné.foo

(b) Ankylosis, loss of osseous tissue, cicatric@itracture preventing the functioning of one
of the large articulations or of all the digitalrjts of one hand.

(c) Pseudarthrosis of the long bones.

(d) Deformities due to fracture or other injury whiseriously interfere with function and
weight-bearing power.

(2) All wounded prisoners of war whose conditiors leecome chronic, to the extent that
prognosis appears to exclude recovery--in spiteeatment--within one year from the date
of the injury, as, for example, in case of:

(a) Projectile in the heart, even if the Mixed M=diCommission should fail, at the time of
their examination, to detect any serious disorders.

(b) Metallic splinter in the brain or the lungseevif the Mixed Medical Commission cannot,
at the time of examination, detect any local oregahreaction.

(c) Osteomyelitis, when recovery cannot be foresedhe course of the year following the
injury, and which seems likely to result in ankyto®f a joint, or other impairments
equivalent to the loss of a hand or a foot.

(d) Perforating and suppurating injury to the lajgats.

(e) Injury to the skull, with loss or shifting obhy tissue.

(f) Injury or burning of the face with loss of tigsand functional lesions.

(9) Injury to the spinal cord.

(h) Lesion of the peripheral nerves, the sequelaghach are equivalent to the loss of a hand
or foot, and the cure of which requires more thaear from the date of injury, for.example:
injury to the brachial or lumbosacral plexus medansciatic nerves, likewise combined
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injury to the radial and cubital nerves or to tlaetal popliteal nerve (N. peroneous
communis) and medial popliteal nerve (N. tibialis}c. The separate injury of the radial
(musculo-spiral), cubital, lateral or medial popdit nerves shall not, however, warrant
repatriation except in case of contractures oeabsis neurotrophic disturbance.

(1) Injury to the urinary system, with incapacitagiresults.

(3) All sick prisoners of war whose condition hasbme chronic to the extent that prognosis
seems to exclude recovery--in, spite of treatmenmithin one year from the inception of the
disease, as, for example, in

case of:

(a) Progressive tuberculosis of any organ whiclkpeing to medical prognosis, cannot be
cured or at least considerably improved by treatrirea neutral country.

(b) Exudate pleurisy.

(c) Serious diseases of the respiratory organ®dtabercular etiology, presumed incurable,
for example: serious pulmonary emphysema, with ibhaut bronchitis; chronic asthma *;
chronic bronchitis * lasting more than one yeacaptivity; bronchiectasis *; etc.

(d) Serious chronic affections of the circulatogstem, for example: valvular lesions and
myocarditis *, which have shown signs of circulgtdailure during captivity, even though
the Mixed Medical Commission cannot detect any ssigns at the time of examination;
affections of the pericardium and the vessels (Bers disease, aneurisms of the large
vessels); etc.

(e) Serious chronic affections of the digestiveamsy for example: gastric or duodenal ulcer;
sequelae of gastric operations performed in cdptiwhronic gastritis, enteritis or colitis,
having lasted more than one year and seriouslgtaifg the general condition; cirrhosis of
the liver; chronic cholecystopathy *; etc.

(f) Serious chronic affections of the genito-urinargans, for example: chronic diseases of
the kidney with consequent disorders; nephrectosoabse of a tubercular kidney; chronic
pyelitis or chronic cystitis; hydronephrosis or pgphrosis; chronic grave gynaecological
conditions; normal pregnancy and obstetrical disgrdwhere it is impossible to
accommodate in a neutral country; etc.

(g) Serious chronic diseases of the central angplpenal nervous system, for example: all
obvious psychoses and psychoneuroses, such asussehigsteria, serious captivity
psychoneurosis, etc., duly verified by a specidlisiny epilepsy duly verified by the camp
physician *; cerebral arteriosclerosis; chronicnitesilasting more than one year; etc.

(h) Serious chronic diseases of the neuro-vegetatygtem, with considerable diminution of
mental or physical fitness, noticeable loss of Wweand general asthenia.

(i) Blindness of both eyes, or of one eye whenvis®n of the other is less than 1 in spite of
the use of corrective glasses; diminution of visality in cases where it is impossible to
restore it by correction to an acuity of 1/2 inesst one eye *; other grave ocular affections,
for example: glaucoma, iritis, choroiditis; trachanetc.

(k) Auditive disorders, such as total unilateraafiess, if the other ear does not discern the
ordinary spoken word at a distance of one metedc;

() Serious affections of metabolism, for examptBabetes mellitus requiring insulin
treatment; etc.

(m) Serious disorders of the endocrine glands,ef@ample: thyrotoxicosis; hypothyrosis;
Addison's disease; Simmonds' cachexia; tetany; etc.
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(n) Grave and chronic disorders of the blood-foigmangans.

(o) Serious cases of chronic intoxication, for eglenlead poisoning, mercury poisoning,
morphinism, cocainism, alcoholism; gas or radiaporsoning; etc.

(p) Chronic affections of locomotion, with obviodanctional disorders, for example:
arthritis deformans; primary and secondary progvesshronic polyarthritis; rheumatism
with serious clinical symptoms; etc.

(q) Serious chronic skin diseases, not amenakleatment.

(r) Any malignant growth.

(s) Serious chronic infectious diseases, persistorgone year after their inception, for
example: malaria with decided organic impairmemhoabic or bacillary dysentery with
grave disorders; tertiary visceral syphilis regista treatment; leprosy; etc.

(t) Serious avitaminosis or serious inanition.

[NOTE] * The decision of the Mixed Medical Commims shall be based to a great extent
on the records kept by camp physicians and surgefoiie same nationality as the prisoners
of war, or on an examination by medical speciabéthe Detaining Power.

B. ACCOMMODATION IN NEUTRAL COUNTRIES

The following shall be eligible for accommodationa neutral country:

(1) All wounded prisoners of war who are not likédyrecover in captivity, but who might be
cured or whose condition might be considerably ompd by accommodation in a neutral
country.

(2) Prisoners of war suffering from any form obéuculosis, of whatever organ, and whose
treatment in a neutral country would be likely éad to recovery or at least to considerable
improvement, with the exception of primary tubeosi$ cured before captivity.

(3) Prisoners of war suffering from affections reog treatment of the respiratory,
circulatory, digestive, nervous, sensory, geniioany, cutaneous, locomotive organs, etc., if
such treatment would clearly have better resultssmeutral country than in captivity.

(4) Prisoners of war who have undergone a nephractia captivity for a non-tubercular
renal affection; cases of osteomyelitis, on the weagecovery or latent; diabetes mellitus not
requiring insulin treatment; etc.

(5) Prisoners of war suffering from war or capiviteuroses. Cases of captivity neurosis
which are not cured after three months of accommtmmaan a neutral country, or which after
that length of time are not clearly on the wayamplete cure, shall be repatriated.

(6) All prisoners of war suffering from chronic axication (gases, metals, alkaloids, etc.),
for whom the prospects of cure in a neutral couateyespecially favourable.

(7) All women prisoners of war who are pregnantnathers with infants and small children.
The following cases shall not be eligible for acoomdation in a neutral country:

() All duly verified chronic psychoses.

(2) All organic or functional nervous affectionanstdered to be incurable.

(3) All contagious diseases during the period inicwhthey are transmissible, with the
exception of tuberculosis.

Il. General Observations

(1) The conditions given shall, in a general wag,itterpreted and applied in as broad a
spirit as possible. Neuropathic and psychopathitditmons caused by war or captivity, as
well as cases of tuberculosis in all stages, stadl/e all benefit by such liberal interpretation.
Prisoners of war who have sustained several woumaise of which, considered by itself,
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justifies repatriation, shall be examined in thensaspirit, with due regard for the psychic
traumatism due to the number of their wounds.

(2) All unquestionable cases giving the right toedi repatriation (amputation, total
blindness or deafness, open pulmonary tuberculosstal disorder, malignant growth, etc.)
shall be examined and repatriated as soon as p$siihe camp physicians or by military
medical commissions appointed by the Detaining Powe

(3) Injuries and diseases which existed beforesieand which have not become worse, as
well as war injuries which have not prevented sgbsat military service, shall not entitle to
direct repatriation.

(4) The provisions of this Annex shall be interpceand applied in a similar manner in all
countries party to the conflict. The Powers anchauties concerned shall grant to Mixed
Medical Commissions all the facilities necessantfe accomplishment of their task.

(5) The examples quoted under (1) above repregenttgpical cases. Cases which do not
correspond exactly to these provisions shall beyeddin the spirit of the provisions of
Article 110 of the present Convention, and of thingiples embodied in the present
Agreement.

Annex Il. Regulations Concerning Mixed Medical Coissions (see Art 112.)

Art 1. The Mixed Medical Commissions provided farArticle 112 of the Convention shall
be composed of three members, two of whom shatingeto a neutral country, the third
being appointed by the Detaining Power. One ofgral members shall take the chair.

Art 2. The two neutral members shall be appointgdhe International Committee of the
Red Cross, acting in agreement with the Protedfioger, at the request of the Detaining
Power. They may be domiciled either in their coyrmi origin, in any other neutral country,
or in the territory of the Detaining Power.

Art 3. The neutral members shall be approved byP#ies to the conflict concerned, who
shall notify their approval to the International r@mittee of the Red Cross and to the
Protecting Power. Upon such notification, the rllutnembers shall be considered as
effectively appointed.

Art 4. Deputy members shall also be appointed fficient number to replace the regular
members in case of need. They shall be appointdw aame time as the regular members or,
at least, as soon as possible.

Art 5. If for any reason the International Comnetiaf the Red Cross cannot arrange for the
appointment of the neutral members, this shall dredoy the Power protecting the interests
of the prisoners of war to be examined.

Art 6. So far as possible, one of the two neutraihbers shall be a surgeon and the other a
physician.

Art 7. The neutral members shall be entirely ingeleat of the Parties to the conflict, which
shall grant them all facilities in the accomplishmhef their duties.

Art 8. By agreement with the Detaining Power, thieinational Committee of the Red Cross,
when making the appointments provided for in AescP and 4 of the present Regulations,
shall settle the terms of service of the nominees.

Art 9. The Mixed Medical Commissions shall begieithvork as soon as possible after the
neutral members have been approved, and in anywitsa a period of three months from
the date of such approval.
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Art 10. The Mixed Medical Commissions shall examgilé the prisoners designated in
Article 113 of the Convention. They shall proposeatriation, rejection, or reference to a
later examination. Their decisions shall be mada byajority vote.

Art 11. The decisions made by the Mixed Medical @uossions in each specific case shall
be communicated, during the month following theisity to the Detaining Power, the
Protecting Power and the International Committeghef Red Cross. The Mixed Medical
Commissions shall also inform each prisoner of @eamined of the decision made, and
shall issue to those whose repatriation has beepoped, certificates similar to the model
appended to the present Convention.

Art 12. The Detaining Power shall be required torycaut the decisions of the Mixed
Medical Commissions within three months of the tiwieen it receives due notification of
such decisions.

Art 13. If there is no neutral physician in a caynivhere the services of a Mixed Medical
Commission seem to be required, and if it is foy e@ason impossible to appoint neutral
doctors who are resident in another country, th&iDmg Power, acting in agreement with
the Protecting Power, shall set up a Medical Comimis which shall undertake the same
duties as a Mixed Medical Commission, subject sglovisions of Articles 1, 2, 3, 4, 5 and
8 of the present Regulations.

Art 14. Mixed Medical Commissions shall functiompanently and shall visit each camp at
intervals of not more than six months.

Annex Ill. Regulations Concerning Collective Rel{8ee Art 73.)

Art 1. Prisoners' representatives shall be allowedistribute collective relief shipments for
which they are responsible, to all prisoners of wdministered by their camp, including
those who are in hospitals, or in prisons or offegral establishments.

Art 2. The distribution of collective relief shipmis shall be effected in accordance with the
instructions of the donors and with a plan drawnbypthe prisoners' representatives. The
issue of medical stores shall, however, be madereference in agreement with the senior
medical officers, and the latter may, in hospitaisl infirmaries, waive the said instructions,
if the needs of their patients so demand. Withaliinits thus defined, the distribution shall
always be carried out equitably.

Art 3. The said prisoners' representatives or thesgistants shall be allowed to go to the
points of arrival of relief supplies near their gan so as to enable the prisoners'
representatives or their assistants to verify thality as well as the quantity of the goods
received, and to make out detailed reports thef@otine donors.

Art 4. Prisoners' representatives shall be givenféilities necessary for verifying whether
the distribution of collective relief in all subdsons and annexes of their camps has been
carried out in accordance with their instructions.

Art 5. Prisoners' representatives shall be alloteefill up, and cause to be filled up by the
prisoners' representatives of labour detachmentdyorthe senior medical officers of
infirmaries and hospitals, forms or questionnainetended for the donors, relating to
collective relief supplies (distribution, requiremt® quantities, etc.). Such forms and
guestionnaires, duly completed, shall be forwardetie donors without delay.

Art 6. In order to secure the regular issue ofemiVe relief to the prisoners of war in their
camp, and to meet any needs that may arise frorarth&l of new contingents of prisoners,
prisoners' representatives shall be allowed tadbwil and maintain adequate reserve stocks



206

of collective relief. For this purpose, they shadive suitable warehouses at their disposal;
each warehouse shall be provided with two locks, ghisoners' representative holding the
keys of one lock and the camp commander the ketrseadther.

Art 7. When collective consignments of clothing amsilable, each prisoner of war shall
retain in his possession at least one completefsdbthes. If a prisoner has more than one
set of clothes, the prisoners' representative sfelpermitted to withdraw excess clothing
from those with the largest number of sets, oripadr articles in excess of one, if this is
necessary in order to supply prisoners who arewedkprovided. He shall not, however,
withdraw second sets of underclothing, socks otvwear, unless this is the only means of
providing for prisoners of war with none.

Art 8. The High Contracting Parties, and the DatgjrPowers in particular, shall authorize,
as far as possible and subject to the regulationerging the supply of the population, all
purchases of goods made in their territories far thstribution of collective relief to
prisoners of war. They shall similarly facilitathet transfer of funds and other financial
measures of a technical or administrative natukertafor the purpose of making such
purchases.

Art 9. The foregoing provisions shall not consetan obstacle to the right of prisoners of
war to receive collective relief before their aalivn a camp or in the course of transfer, nor
to the possibility of representatives of the ProtecPower, the International Committee of
the Red Cross, or any other body giving assistampeisoners which may be responsible for
the forwarding of such supplies, ensuring the thgtion thereof to the addressees by any
other means that they may deem useful.

Annex IV. (A) Identity Card(See Art 4.)
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ANNEX IV
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Annex IV. (B) Captured Card(See Art 70.)
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ANMEN 1V
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Annex IV. (C) Correspondence Card and Letter (See’A)
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ANNEX IV
G, CORRESPONDENCE CARD AND LETTEE
n et - - fsee Artfcle 1) I CARD.
Farsousr oF War Man i
‘Poskage free
POST CaARD
To
Bender
Name snd first namess
Fhace and date of blrth Prace of Dxstinstion
somer of War Mo, [P -
Birest
Narme of camp
LT —
Con whers posted
g Provinot: of Depatiment e v
2, Revama piM,
RAME OF CAMF e Lrate

Wt oo tha Sotted lines ooly aod 39 lapibly a8 posalble,

Remarks—This form should be made out in two of thres lsngosges, pars
tirolnly o the poisener’s owe laogmags and in thet of the Dataining Power
Actonl #ize of form: 15 by 10 centimetres,



210

AMNNEX IV

C. CORRESPONDERCE CARD AND LETTER
{ree Article 7x)

ERIPIRIIO0T F1 AT G2 1 Uld0g phpNa} Su7 IO 9RTE (ETLLON
LA G} AT 57 Are0srnd oYy ghigm spooa GFE JRoOE ORNI0n 0B S08d8 SITY T A4 Fonky) sacge ‘pamaysod
gy =ALL PRl 5] M CPEA9a0  odogdaud ue po apwsmadde agy sTI) wsgy 3L L [FRSLASE JO O] m 4G Pooprnm) NG
Ur Boas Fois quy sl Ul padop Syl Huom papiop 99 PEUSES 3T Csswand FURNERS AUE IO 4wyF Ul pud eafon|
ume g ooaesad agy or Apenapied eadenFuesp DRy 10 Gead wn jed Spren K] PIMOO2 WLO) BRI —ENlvlrsdy

I LETIER
+ duy o wmEpN
ORIt 3¢ IAToRILI
Lapmeg

roysad amgw Lonoy
OGN jErg POE SN

T WM g S PR ogeg

wrdiTEEE ENARR AL R

Flaca
Skt
Country

Prstzgn Lrea

TEISONEER OF WAR MAIL

Lupartaent sr Prowince

Annex IV. (D) Notification of Death (See Art 120.)
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ANKEX [V

D, NOTIFICATION OF DEATH
[ree Article rae)

(Title of responzible NOTIFICATEDN QJF DEATH
anthedty]

Power oo which the
prisaner depended oo

Hame sud frst mames e -

Firstnama gffatker 00000 | et v -

Place aod date af birth
Flats and data of death

Hank apd parvice momber (as given on
idantlty disg)

Address of oext of kin
Whkere and whan tal00 PHEODET | cooeeeicene e mrae e [,

Canse and sreutnstanced ofdeath | o

Flara of burial

Ia the ve macked and can i be found
later by Fae relatives?

ez the personal clfcets of the deceased
ja the ]:Ee_pfing of the Betaining Poeer
or ard Eheyr Leing forsarded topethar
witly this Zotificaband

Il tacwearded, theougl what apency 7

Can the gergon whe cared for the O d
durdng sicknean or during his 1P| e
mokents  [doctar, marte, minister of| ..
religien, fellow prisgner) give here &
on an attached sheet a short aceount
n\fthpsir:.unmta:noe& of the death and
Baral?

{Date, zeal aod sigoeture of responsible Signature aod addrcas of bwo witheazes
authority.)

Feotarks —=Thia form should be made cut lo twe or thees laingoages, par-
tignlarly in the prlsoper’s own language and o that of the Detaioing Power
Actual sze of the form: 21 by 30 confimeirea.

Annex IV. (E) Repatriation Certificate (See Annexart 11.)



212

ANNEX ¥

E. REPATRIATION CERTIFICATE

(#ee Aviwes YF, Arbicle r1)

REPATRIATION CERTIFICATE

Dt

Canng
Hospital =
Surkaame 3

First names:
Date of Lirth:
Rank -

Army number :
P. W. number :
Injury-Thseaze
Ducision of the Commission :

Chairman of the
Mixed Medicy Commissign -

A = direct repatriation
B = accommgdation in & neutral eountoy
HC = re~gramnination by next Comimission

Annex V. Model Regulations Concerning Payments ®grerisoners to their Own Country
(See Art 63.)

(1) The notification referred to in the third paraph of Article 63 will show:

(a) number as specified in Article 17, rank, suraeaand first names of the prisoner of war
who is the payer;

(b) the name and address of the payee in the goaharigin;

(c) the amount to be so paid in the currency otctintry in which he is detained.

(2) The notification will be signed by the prisoradwar, or his withessed mark made upon it
if he cannot write, and shall be countersignednaydrisoners' representative.

(3) The camp commander will add to this notificati@ certificate that the prisoner of war
concerned has a credit balance of not less thaarttoeint registered as payable.

(4) The notification may be made up in lists, eabbet of such lists being witnessed by the
prisoners' representative and certified by the caompmander.
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ANEXO D - Convention (IV) relative to the Protectian of Civilian Persons in Time of
War. Geneva, 12 August 1949

Preamble

The undersigned Plenipotentiaries of the Governsmeepresented at the Diplomatic
Conference held at Geneva from April 21 to August11949, for the purpose of establishing
a Convention for the Protection of Civilian Persan3ime of War, have agreed as follows:
Part I. General Provisions

Article 1. The High Contracting Parties underta&eréspect and to ensure respect for the
present Convention in all circumstances.

Art. 2. In addition to the provisions which sha#t bmplemented in peace-time, the present
Convention shall apply to all cases of declared avast any other armed conflict which may
arise between two or more of the High ContractiagtiPs, even if the state of war is not
recognized by one of them.

The Convention shall also apply to all cases ofiglaor total occupation of the territory of a
High Contracting Party, even if the said occupatisets with no armed resistance.
Although one of the Powers in conflict may not bpaaty to the present Convention, the
Powers who are parties thereto shall remain boynitlib their mutual relations. They shall
furthermore be bound by the Convention in relatiorthe said Power, if the latter accepts
and applies the provisions thereof.

Art. 3. In the case of armed conflict not of aremmiational character occurring in the territory
of one of the High Contracting Parties, each Ptartye conflict shall be bound to apply, as a
minimum, the following

provisions:

(1) Persons taking no active part in the hostiitimcluding members of armed forces who
have laid down their arms and those placed horsod#at by sickness, wounds, detention,
or any other cause, shall in all circumstancesrbateéd humanely, without any adverse
distinction founded on race, colour, religion athasex, birth or wealth, or any other similar
criteria.

To this end the following acts are and shall ren@whibited at any time and in any place
whatsoever with respect to the above-mentionedpsrs

(a) violence to life and person, in particular deurof all kinds, mutilation, cruel treatment
and torture;

(b) taking of hostages;

(c) outrages upon personal dignity, in particllamiliating and degrading treatment;

(d) the passing of sentences and the carryingpbakecutions without previous judgment
pronounced by a regularly constituted court, affogdall the judicial guarantees which are
recognized as indispensable by civilized peoples.

(2) The wounded and sick shall be collected andc:tor.

An impartial humanitarian body, such as the Inteamal Committee of the Red Cross, may
offer its services to the Parties to the conflict.

The Parties to the conflict should further endeavoulbring into force, by means of special
agreements, all or part of the other provisionghefpresent Convention.

The application of the preceding provisions shall affect the legal status of the Parties to
the conflict.
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Art. 4. Persons protected by the Convention areghsho, at a given moment and in any
manner whatsoever, find themselves, in case ofmdiicioor occupation, in the hands of a
Party to the conflict or Occupying Power of whitiey are not nationals.

Nationals of a State which is not bound by the @miion are not protected by it. Nationals
of a neutral State who find themselves in thettnyiof a belligerent State, and nationals of a
co-belligerent State, shall not be regarded asptred persons while the State of which they
are nationals has normal diplomatic representatidhe State in whose hands they are.

The provisions of Part Il are, however, wider iplkgation, as defined in Article 13.

Persons protected by the Geneva Convention foAthelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field of Aliyust 1949, or by the Geneva
Convention for the Amelioration of the Condition @Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea of 12 August 1948ydhe Geneva Convention relative
to the Treatment of Prisoners of War of 12 Aug#t9, shall not be considered as protected
persons within the meaning of the present Conventio

Art. 5 Where in the territory of a Party to thenflct, the latter is satisfied that an individual
protected person is definitely suspected of or gadan activities hostile to the security of
the State, such individual person shall not betledtito claim such rights and privileges
under the present Convention as would, if exercisatle favour of such individual person,
be prejudicial to the security of such State.

Where in occupied territory an individual protecpeison is detained as a spy or saboteur, or
as a person under definite suspicion of activitstieto the security of the Occupying Power,
such person shall, in those cases where absollitargnsecurity so requires, be regarded as
having forfeited rights of communication under gresent Convention.

In each case, such persons shall neverthelesgdtedrwith humanity and, in case of trial,
shall not be deprived of the rights of fair and uleg trial prescribed by the present
Convention. They shall also be granted the fulhtsgand privileges of a protected person
under the present Convention at the earliest datsistent with the security of the State or
Occupying Power, as the case may be.

Art. 6. The present Convention shall apply from theset of any conflict or occupation
mentioned in Article 2.

In the territory of Parties to the conflict, thepsipation of the present Convention shall
cease on the general close of military operations.

In the case of occupied territory, the applicatodrthe present Convention shall cease one
year after the general close of military operatjdmswvever, the Occupying Power shall be
bound, for the duration of the occupation, to themlt that such Power exercises the
functions of government in such territory, by theysions of the following Articles of the
present Convention: 1 to 12, 27, 29 to 34, 4754952, 53, 59, 61 to 77, 143.

Protected persons whose release, repatriation-establishment may take place after such
dates shall meanwhile continue to benefit by tles@nt Convention.

Art. 7. In addition to the agreements expresslyioled for in Articles 11, 14, 15, 17, 36, 108,
109, 132, 133 and 149, the High Contracting Partiag conclude other special agreements
for all matters concerning which they may deenuitable to make separate provision. No
special agreement shall adversely affect the sitnadf protected persons, as defined by the
present Convention, not restrict the rights whtatonfers upon them.
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Protected persons shall continue to have the keokfsuch agreements as long as the
Convention is applicable to them, except where esprprovisions to the contrary are
contained in the aforesaid or in subsequent agnetsmer where more favourable measures
have been taken with regard to them by one or athttte Parties to the conflict.

Art. 8. Protected persons may in no circumstaneasunce in part or in entirety the rights
secured to them by the present Convention, andhéppecial agreements referred to in the
foregoing Atrticle, if such there be.

Art. 9. The present Convention shall be appliechwiite cooperation and under the scrutiny
of the Protecting Powers whose duty it is to sadediuhe interests of the Parties to the
conflict. For this purpose, the Protecting Powess/rappoint, apart from their diplomatic or
consular staff, delegates from amongst their owronals or the nationals of other neutral
Powers. The said delegates shall be subject tagheval of the Power with which they are
to carry out their duties.

The Parties to the conflict shall facilitate to theeatest extent possible the task of the
representatives or delegates of the Protecting Bowe

The representatives or delegates of the Prote&owgers shall not in any case exceed their
mission under the present Convention.

They shall, in particular, take account of the ingpge necessities of security of the State
wherein they carry out their duties.

Art. 10. The provisions of the present Conventionstitute no obstacle to the humanitarian
activities which the International Committee of tRed Cross or any other impartial
humanitarian organization may, subject to the congtthe Parties to the conflict concerned,
undertake for the protection of civilian persond & their relief.

Art. 11. The High Contracting Parties may at amygetiagree to entrust to an international
organization which offers all guarantees of im@dity and efficacy the duties incumbent on
the Protecting Powers by virtue of the present @ation.

When persons protected by the present Conventionotidenefit or cease to benefit, no
matter for what reason, by the activities of a &bhg Power or of an organization provided
for in the first paragraph above, the Detaining Boshall request a neutral State, or such an
organization, to undertake the functions performeualer the present Convention by a
Protecting Power designated by the Parties to Hicon

If protection cannot be arranged accordingly, thetaihing Power shall request or shall
accept, subject to the provisions of this Artidlee offer of the services of a humanitarian
organization, such as the International Committéeth@ Red Cross, to assume the
humanitarian functions performed by Protecting Pewmder the present Convention.

Any neutral Power or any organization invited bg fower concerned or offering itself for
these purposes, shall be required to act with sesefresponsibility towards the Party to the
conflict on which persons protected by the pressrvention depend, and shall be required
to furnish sufficient assurances that it is in aifpon to undertake the appropriate functions
and to discharge them impartially.

No derogation from the preceding provisions shallntede by special agreements between
Powers one of which is restricted, even temporainlyts freedom to negotiate with the other
Power or its allies by reason of military eventgyrenparticularly where the whole, or a
substantial part, of the territory of the said Poiseoccupied.
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Whenever in the present Convention mention is nadde Protecting Power, such mention
applies to substitute organizations in the sensbeopresent Article.

The provisions of this Article shall extend anddmapted to cases of nationals of a neutral
State who are in occupied territory or who findntiselves in the territory of a belligerent
State in which the State of which they are nati®hals not normal diplomatic representation.
Art. 12. In cases where they deem it advisable he interest of protected persons,
particularly in cases of disagreement between Hr&éd? to the conflict as to the application
or interpretation of the provisions of the pres@ohvention, the Protecting Powers shall lend
their good offices with a view to settling the djssement.

For this purpose, each of the Protecting Powers, mityer at the invitation of one Party or
on its own initiative, propose to the Parties te tdonflict a meeting of their representatives,
and in particular of the authorities responsible footected persons, possibly on neutral
territory suitably chosen. The Parties to the donfthall be bound to give effect to the
proposals made to them for this purpose. The Ringe@owers may, if necessary, propose
for approval by the Parties to the conflict a parbelonging to a neutral Power, or delegated
by the International Committee of the Red Crossp whall be invited to take part in such a
meeting.

Part Il. General Protection of Populations AgaiDsttain Consequences of War

Art. 13. The provisions of Part Il cover the whalé the populations of the countries in
conflict, without any adverse distinction basedparticular, on race, nationality, religion or
political opinion, and are intended to alleviate fufferings caused by war.

Art. 14. In time of peace, the High Contractingtlearand, after the outbreak of hostilities,
the Parties thereto, may establish in their owrittey and, if the need arises, in occupied
areas, hospital and safety zones and localitiexrganized as to protect from the effects of
war, wounded, sick and aged persons, children uiifteszn, expectant mothers and mothers
of children under seven.

Upon the outbreak and during the course of hasslitthe Parties concerned may conclude
agreements on mutual recognition of the zones @ralities they have created. They may for
this purpose implement the provisions of the Drafireement annexed to the present
Convention, with such amendments as they may censigcessary.

The Protecting Powers and the International Coremittf the Red Cross are invited to lend
their good offices in order to facilitate the imgtion and recognition of these hospital and
safety zones and localities.

Art. 15. Any Party to the conflict may, either diteor through a neutral State or some
humanitarian organization, propose to the advees¢yRo establish, in the regions where
fighting is taking place, neutralized zones intehde shelter from the effects of war the
following persons, without distinction:

(a) wounded and sick combatants or non-combatants;

(b) civilian persons who take no part in hostisti@and who, while they reside in the zones,
perform no work of a military character.

When the Parties concerned have agreed upon tlyeagdnical position, administration, food
supply and supervision of the proposed neutralizede, a written agreement shall be
concluded and signed by the representatives ofPtrées to the conflict. The agreement
shall fix the beginning and the duration of thetnalization of the zone.
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Art. 16. The wounded and sick, as well as the nmfiand expectant mothers, shall be the
object of particular protection and respect.

As far as military considerations allow, each Pddythe conflict shall facilitate the steps
taken to search for the killed and wounded, tosagkie shipwrecked and other persons
exposed to grave danger, and to protect them dgallzge and ill-treatment.

Art. 17. The Parties to the conflict shall endeavtu conclude local agreements for the
removal from besieged or encircled areas, of wodndeck, infirm, and aged persons,
children and maternity cases, and for the passégmimsters of all religions, medical
personnel and medical equipment on their way th sweas.

Art. 18. Civilian hospitals organized to give cacethe wounded and sick, the infirm and
maternity cases, may in no circumstances be thecbbjf attack but shall at all times be
respected and protected by the Parties to theicbnfl

States which are Parties to a conflict shall prevall civilian hospitals with certificates
showing that they are civilian hospitals and that buildings which they occupy are not used
for any purpose which would deprive these hospaélsrotection in accordance with Article
19.

Civilian hospitals shall be marked by means oféh#lem provided for in Article 38 of the
Geneva Convention for the Amelioration of the Cdiodi of the Wounded and Sick in
Armed Forces in the Field of 12 August 1949, buydirso authorized by the State.

The Parties to the conflict shall, in so far astany considerations permit, take the necessary
steps to make the distinctive emblems indicatinglian hospitals clearly visible to the
enemy land, air and naval forces in order to olevibe possibility of any hostile action.

In view of the dangers to which hospitals may b@osed by being close to military
objectives, it is recommended that such hospitalsituated as far as possible from such
objectives.

Art. 19. The protection to which civilian hospitaee entitled shall not cease unless they are
used to commit, outside their humanitarian dutess harmful to the enemy. Protection may,
however, cease only after due warning has beemgivaming, in all appropriate cases, a
reasonable time limit and after such warning hasaieed unheeded.

The fact that sick or wounded members of the arfoszks are nursed in these hospitals, or
the presence of small arms and ammunition takem sach combatants and not yet been
handed to the proper service, shall not be coreitler be acts harmful to the enemy.

Art. 20. Persons regularly and solely engaged énaperation and administration of civilian
hospitals, including the personnel engaged in gaech for, removal and transporting of and
caring for wounded and sick civilians, the infirmdamaternity cases shall be respected and
protected.

In occupied territory and in zones of military ogons, the above personnel shall be
recognizable by means of an identity card certdyiheir status, bearing the photograph of
the holder and embossed with the stamp of the nsdple authority, and also by means of a
stamped, water-resistant armlet which they shadlrvea the left arm while carrying out their
duties. This armlet shall be issued by the Statk sdrall bear the emblem provided for in
Article 38 of the Geneva Convention for the Ameditton of the Condition of the Wounded
and Sick in Armed Forces in the Field of 12 Augl849.

Other personnel who are engaged in the operatidnadministration of civilian hospitals
shall be entitled to respect and protection andldar the armlet, as provided in and under the
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conditions prescribed in this Article, while theseaemployed on such duties. The identity
card shall state the duties on which they are eyeplo

The management of each hospital shall at all tihmd at the disposal of the competent
national or occupying authorities an up-to-datedfssuch personnel.

Art. 21. Convoys of vehicles or hospital trainsland or specially provided vessels on sea,
conveying wounded and sick civilians, the infirnrdanaternity cases, shall be respected and
protected in the same manner as the hospitalsgedvor in Article 18, and shall be marked,
with the consent of the State, by the display efdrstinctive emblem provided for in Article
38 of the Geneva Convention for the Ameliorationh&f Condition of the Wounded and Sick
in Armed Forces in the Field of 12 August 1949.

Art.22. Aircraft exclusively employed for the remavof wounded and sick civilians, the
infirm and maternity cases or for the transponnefdical personnel and equipment, shall not
be attacked, but shall be respected while flyingeaghts, times and on routes specifically
agreed upon between all the Parties to the comfticterned.

They may be marked with the distinctive emblem med for in Article 38 of the Geneva
Convention for the Amelioration of the Conditiontbeé Wounded and Sick in Armed Forces
in the Field of 12 August 1949.

Unless agreed otherwise, flights over enemy or gnaroupied territory are prohibited.

Such aircraft shall obey every summons to landhénevent of a landing thus imposed, the
aircraft with its occupants may continue its fligtiter examination, if any.

Art. 23. Each High Contracting Party shall allove tiree passage of all consignments of
medical and hospital stores and objects necessargeligious worship intended only for
civilians of another High Contracting Party, evethe latter is its adversary. It shall likewise
permit the free passage of all consignments of ntiséefoodstuffs, clothing and tonics
intended for children under fifteen, expectant reoghand maternity cases.

The obligation of a High Contracting Party to alltine free passage of the consignments
indicated in the preceding paragraph is subjetihiéacondition that this Party is satisfied that
there are no serious reasons for fearing:

(a) that the consignments may be diverted fronr thestination,

(b) that the control may not be effective, or

(c) that a definite advantage may accrue to thetamyl efforts or economy of the enemy
through the substitution of the above-mentionedsmpmments for goods which would
otherwise be provided or produced by the enemyhmugh the release of such material,
services or facilities as would otherwise be respliior the production of such goods.

The Power which allows the passage of the consigtsriadicated in the first paragraph of
this Article may make such permission conditional the distribution to the persons
benefited thereby being made under the local sigiervof the Protecting Powers.

Such consignments shall be forwarded as rapidiyossible, and the Power which permits
their free passage shall have the right to presdhie technical arrangements under which
such passage is allowed.

Art.24. The Parties to the conflict shall take tlexessary measures to ensure that children
under fifteen, who are orphaned or are separated fineir families as a result of the war, are
not left to their own resources, and that theirntemance, the exercise of their religion and
their education are facilitated in all circumstasic€heir education shall, as far as possible,
be entrusted to persons of a similar cultural trawli
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The Parties to the conflict shall facilitate theeaption of such children in a neutral country
for the duration of the conflict with the consetittioe Protecting Power, if any, and under
due safeguards for the observance of the princgilsd in the first paragraph.

They shall, furthermore, endeavour to arrange lflochaldren under twelve to be identified
by the wearing of identity discs, or by some otimexans.

Art. 25. All persons in the territory of a Partyttee conflict, or in a territory occupied by it,
shall be enabled to give news of a strictly perboradure to members of their families,
wherever they may be, and to receive news from th€his correspondence shall be
forwarded speedily and without undue delay.

If, as a result of circumstances, it becomes diffior impossible to exchange family
correspondence by the ordinary post, the Partighecaconflict concerned shall apply to a
neutral intermediary, such as the Central Agenayided for in Article 140, and shall
decide in consultation with it how to ensure thiilfuent of their obligations under the best
possible conditions, in particular with the coopera of the National Red Cross (Red
Crescent, Red Lion and Sun) Societies.

If the Parties to the conflict deem it necessaryrdstrict family correspondence, such
restrictions shall be confined to the compulsory akstandard forms containing twenty-five
freely chosen words, and to the limitation of themter of these forms despatched to one
each month.

Art. 26. Each Party to the conflict shall facilégaénquiries made by members of families
dispersed owing to the war, with the object of ming contact with one another and of
meeting, if possible. It shall encourage, in pattc, the work of organizations engaged on
this task provided they are acceptable to it amdazon to its security regulations.

Part 11l. Status and Treatment of Protected Persons

Section I. Provisions common to the territorieghed parties to the conflict and to occupied
territories

Art. 27. Protected persons are entitled, in atuoinstances, to respect for their persons, their
honour, their family rights, their religious contrfans and practices, and their manners and
customs. They shall at all times be humanely tckatsd shall be protected especially
against all acts of violence or threats thereof against insults and public curiosity.

Women shall be especially protected against amglatbn their honour, in particular against
rape, enforced prostitutiOn, or any form of indecessault.

Without prejudice to the provisions relating toitretate of health, age and sex, all protected
persons shall be treated with the same considaratyothe Party to the conflict in whose
power they are, without any adverse distinctionedasn particular, on race, religion or
political opinion.

However, the Parties to the conflict may take smelasures of control and security in regard
to protected persons as may be necessary as takthd war.

Art. 28. The presence of a protected person mapeaised to render certain points or areas
immune from military operations.

Art. 29. The Party to the conflict in whose handst@cted persons may be, is responsible for
the treatment accorded to them by its agents,pes/e of any individual responsibility
which may be incurred.

Art. 30. Protected persons shall have every fgdidt making application to the Protecting
Powers, the International Committee of the Red §ribee National Red Cross (Red Crescent,
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Red Lion and Sun) Society of the country where timay be, as well as to any organization
that might assist them.

These several organizations shall be granted allitfes for that purpose by the authorities,
within the bounds set by military or security calesations.

Apart from the visits of the delegates of the Retitgy Powers and of the International
Committee of the Red Cross, provided for by Artidlé3, the Detaining or Occupying
Powers shall facilitate, as much as possible,svisitprotected persons by the representatives
of other organizations whose object is to giveigmt aid or material relief to such persons.
Art. 31. No physical or moral coercion shall be reised against protected persons, in
particular to obtain information from them or frahrd parties.

Art. 32. The High Contracting Parties specificalyree that each of them is prohibited from
taking any measure of such a character as to ¢hagehysical suffering or extermination of
protected persons in their hands. This prohibiéipplies not only to murder, torture, corporal
punishments, mutilation and medical or scientifixp&iments not necessitated by the
medical treatment of a protected person, but @sany other measures of brutality whether
applied by civilian or military agents.

Art. 33. No protected person may be punished fooff@nce he or she has not personally
committed. Collective penalties and likewise allasigres of intimidation or of terrorism are
prohibited.

Pillage is prohibited.

Reprisals against protected persons and their gsopee prohibited.

Art. 34. The taking of hostages is prohibited.

Section Il. Aliens in the territory of a party toet conflict

Art. 35. All protected persons who may desire tvkethe territory at the outset of, or during
a conflict, shall be entitled to do so, unlessrtideparture is contrary to the national interests
of the State. The applications of such persongawd shall be decided in accordance with
regularly established procedures and the decisial e taken as rapidly as possible. Those
persons permitted to leave may provide themselv#tstire necessary funds for their journey
and take with them a reasonable amount of thesceffand articles of personal use.

If any such person is refused permission to leaeeteérritory, he shall be entitled to have
refusal reconsidered, as soon as possible by aromgte court or administrative board
designated by the Detaining Power for that purpose.

Upon request, representatives of the ProtectingePastall, unless reasons of security
prevent it, or the persons concerned object, beidlied with the reasons for refusal of any
request for permission to leave the territory aedglven, as expeditiously as possible, the
names of all persons who have been denied permissieave.

Art. 36. Departures permitted under the foregointjiche shall be carried out in satisfactory
conditions as regards safety, hygiene, sanitatmmhfaod. All costs in connection therewith,
from the point of exit in the territory of the Datang Power, shall be borne by the country of
destination, or, in the case of accommodation imeatral country, by the Power whose
nationals are benefited. The practical detailsushsmovements may, if necessary, be settled
by special agreements between the Powers concerned.

The foregoing shall not prejudice such special exgents as may be concluded between
Parties to the conflict concerning the exchange rapdtriation of their nationals in enemy
hands.
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Art. 37. Protected persons who are confined pengirageedings or serving a sentence
involving loss of liberty, shall during their conément be humanely treated.

As soon as they are released, they may ask to lgeveerritory in conformity with the
foregoing Articles.

Art. 38. With the exception of special measuredatized by the present Convention, in
particularly by Article 27 and 41 thereof, the aiion of protected persons shall continue to
be regulated, in principle, by the provisions caonggg aliens in time of peace. In any case,
the following rights shall be granted to them:

(1) they shall be enabled to receive the individuatollective relief that may be sent to them.
(2) they shall, if their state of health so regsjreeceive medical attention and hospital
treatment to the same extent as the nationalssdbthte concerned.

(3) they shall be allowed to practise their religiand to receive spiritual assistance from
ministers of their faith.

(4) if they reside in an area particularly expodedthe dangers of war, they shall be
authorized to move from that area to the same eatethe nationals of the State concerned.
(5) children under fifteen years, pregnant wometh maothers of children under seven years
shall benefit by any preferential treatment to slame extent as the nationals of the State
concerned.

Art. 39. Protected persons who, as a result ofnthe have lost their gainful employment,
shall be granted the opportunity to find paid empient. That opportunity shall, subject to
security considerations and to the provisions dicke 40, be equal to that enjoyed by the
nationals of the Power in whose territory they are.

Where a Party to the conflict applies to a protgterson methods of control which result in
his being unable to support himself, and especifibyich a person is prevented for reasons
of security from finding paid employment on readaeaconditions, the said Party shall
ensure his support and that of his dependents.

Protected persons may in any case receive allowafiten their home country, the
Protecting Power, or the relief societies refetoeoh Article 30.

Art. 40. Protected persons may be compelled to waty to the same extent as nationals of
the Party to the conflict in whose territory theg.a

If protected persons are of enemy nationality, timay only be compelled to do work which
is normally necessary to ensure the feeding, simteclothing, transport and health of
human beings and which is not directly relatecheod¢onduct of military operations.

In the cases mentioned in the two preceding papagrarotected persons compelled to work
shall have the benefit of the same working condgiand of the same safeguards as national
workers in particular as regards wages, hours lmbug clothing and equipment, previous
training and compensation for occupational accslant diseases.

If the above provisions are infringed, protectedspas shall be allowed to exercise their
right of complaint in accordance with Article 30.

Art. 41. Should the Power, in whose hands proteptgdons may be, consider the measures
of control mentioned in the present Conventiongarfadequate, it may not have recourse to
any other measure of control more severe thanahassigned residence or internment, in
accordance with the provisions of Articles 42 aBd 4

In applying the provisions of Article 39, secondamraph, to the cases of persons required to
leave their usual places of residence by virtueaofiecision placing them in assigned
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residence elsewhere, the Detaining Power shall lided as closely as possible by the
standards of welfare set forth in Part Ill, Sectidrof this Convention.

Art. 42. The internment or placing in assigneddesce of protected persons may be ordered
only if the security of the Detaining Power makieshisolutely necessary.

If any person, acting through the representativeghe Protecting Power, voluntarily
demands internment, and if his situation rendessdtep necessary, he shall be interned by
the Power in whose hands he may be.

Art. 43. Any protected person who has been inteorgalaced in assigned residence shall be
entitled to have such action reconsidered as ssopoasible by an appropriate court or
administrative board designated by the Detainingd?dor that purpose. If the internment or
placing in assigned residence is maintained, thertcor administrative board shall
periodically, and at least twice yearly, give coesation to his or her case, with a view to the
favourable amendment of the initial decision, rEamstances permit.

Unless the protected persons concerned objectD#taining Power shall, as rapidly as
possible, give the Protecting Power the names gf @otected persons who have been
interned or subjected to assigned residence, or lvelve been released from internment or
assigned residence. The decisions of the coult®ards mentioned in the first paragraph of
the present Article shall also, subject to the sameditions, be notified as rapidly as
possible to the Protecting Power.

Art. 44. In applying the measures of control memtid in the present Convention, the
Detaining Power shall not treat as enemy aliensusikely on the basis of their nationality
de jure of an enemy State, refugees who do noffadh enjoy the protection of any
government.

Art. 45. Protected persons shall not be transfetoed Power which is not a party to the
Convention.

This provision shall in no way constitute an obldo the repatriation of protected persons,
or to their return to their country of residenceeathe cessation of hostilities.

Protected persons may be transferred by the DetpiRower only to a Power which is a
party to the present Convention and after the De&tgi Power has satisfied itself of the
willingness and ability of such transferee Poweapply the present Convention. If protected
persons are transferred under such circumstanesgomsibility for the application of the
present Convention rests on the Power acceptinm,tivehile they are in its custody.
Nevertheless, if that Power fails to carry out phhevisions of the present Convention in any
important respect, the Power by which the protegersons were transferred shall, upon
being so notified by the Protecting Power, takeaiffe measures to correct the situation or
shall request the return of the protected persdush request must be complied with.

In no circumstances shall a protected person Insfeered to a country where he or she may
have reason to fear persecution for his or hetipaliopinions or religious beliefs.

The provisions of this Article do not constitute @pstacle to the extradition, in pursuance of
extradition treaties concluded before the outbr&fakostilities, of protected persons accused
of offences against ordinary criminal law.

Art. 46. In so far as they have not been previowghhdrawn, restrictive measures taken
regarding protected persons shall be cancelled@sas possible after the close of hostilities.
Restrictive measures affecting their property sbaltancelled, in accordance with the law of
the Detaining Power, as soon as possible aftecltdse of hostilities.
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Section Ill. Occupied territories

Art. 47. Protected persons who are in occupiedtdeyrshall not be deprived, in any case or
in any manner whatsoever, of the benefits of thesgmt Convention by any change
introduced, as the result of the occupation of@ttey, into the institutions or government of
the said territory, nor by any agreement conclubedveen the authorities of the occupied
territories and the Occupying Power, nor by anyexation by the latter of the whole or part
of the occupied territory.

Art. 48. Protected persons who are not nationalh@fPower whose territory is occupied,
may avail themselves of the right to leave thdttewy subject to the provisions of Article 35,
and decisions thereon shall be taken accordingggtocedure which the Occupying Power
shall establish in accordance with the said Article

Art. 49. Individual or mass forcible transfers, wasll as deportations of protected persons
from occupied territory to the territory of the @pying Power or to that of any other
country, occupied or not, are prohibited, regasiiE@stheir motive.

Nevertheless, the Occupying Power may undertake dotpartial evacuation of a given area
if the security of the population or imperative itaity reasons so demand. Such evacuations
may not involve the displacement of protected pessoutside the bounds of the occupied
territory except when for material reasons it igpassible to avoid such displacement.
Persons thus evacuated shall be transferred batleitohomes as soon as hostilities in the
area in question have ceased.

The Occupying Power undertaking such transfersracuations shall ensure, to the greatest
practicable extent, that proper accommodation @aviged to receive the protected persons,
that the removals are effected in satisfactory tmm$ of hygiene, health, safety and
nutrition, and that members of the same familyrerteseparated.

The Protecting Power shall be informed of any tierssand evacuations as soon as they
have taken place.

The Occupying Power shall not detain protectedgreysn an area particularly exposed to
the dangers of war unless the security of the @il or imperative military reasons so
demand.

The Occupying Power shall not deport or transfetspaf its own civilian population into the
territory it occupies.

Art. 50. The Occupying Power shall, with the co@pen of the national and local
authorities, facilitate the proper working of aiktitutions devoted to the care and education
of children.

The Occupying Power shall take all necessary stefecilitate the identification of children
and the registration of their parentage. It may moany case, change their personal status,
nor enlist them in formations or organizations sdbwate to it.

Should the local institutions be inadequate forpgbepose, the Occupying Power shall make
arrangements for the maintenance and educatiopopstible by persons of their own
nationality, language and religion, of children wae orphaned or separated from their
parents as a result of the war and who cannot bquadely cared for by a near relative or
friend.

A special section of the Bureau set up in accoréavith Article 136 shall be responsible for
taking all necessary steps to identify children sénaentity is in doubt. Particulars of their
parents or other near relatives should always terded if available.
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The Occupying Power shall not hinder the applicabbany preferential measures in regard
to food, medical care and protection against tifecef of war which may have been adopted
prior to the occupation in favour of children unddteen years, expectant mothers, and
mothers of children under seven years.

Art. 51. The Occupying Power may not compel pr&egbersons to serve in its armed or
auxiliary forces. No pressure or propaganda whiafsaat securing voluntary enlistment is
permitted.

The Occupying Power may not compel protected psrdonwork unless they are over
eighteen years of age, and then only on work wlgahecessary either for the needs of the
army of occupation, or for the public utility sezes, or for the feeding, sheltering, clothing,
transportation or health of the population of tiseupied country. Protected persons may not
be compelled to undertake any work which would lmeahem in the obligation of taking
part in military operations. The Occupying Powerymmot compel protected persons to
employ forcible means to ensure the security ofitiséllations where they are performing
compulsory labour.

The work shall be carried out only in the occupieditory where the persons whose services
have been requisitioned are. Every such persot, shalar as possible, be kept in his usual
place of employment. Workers shall be paid a faagevand the work shall be proportionate
to their physical and intellectual capacities. Tégislation in force in the occupied country
concerning working conditions, and safeguards gards, in particular, such matters as
wages, hours of work, equipment, preliminary tnagnand compensation for occupational
accidents and diseases, shall be applicable trbtected persons assigned to the work
referred to in this Article.

In no case shall requisition of labour lead to &ilmation of workers in an organization of a
military or semi-military character.

Art. 52. No contract, agreement or regulation shapair the right of any worker, whether
voluntary or not and wherever he may be, to applyhe representatives of the Protecting
Power in order to request the said Power's inteiwen

All measures aiming at creating unemployment areatricting the opportunities offered to
workers in an occupied territory, in order to indubem to work for the Occupying Power,
are prohibited.

Art. 53. Any destruction by the Occupying Powerreél or personal property belonging
individually or collectively to private persons, tarthe State, or to other public authorities, or
to social or cooperative organizations, is prokibit except where such destruction is
rendered absolutely necessary by military operation

Art. 54. The Occupying Power may not alter theustadf public officials or judges in the
occupied territories, or in any way apply sanctibtmsr take any measures of coercion or
discrimination against them, should they abstaamffulfilling their functions for reasons of
conscience.

This prohibition does not prejudice the applicatadrthe second paragraph of Article 51. It
does not affect the right of the Occupying Poweretaove public officials from their posts.
Art. 55. To the fullest extent of the means avaddab it, the Occupying Power has the duty
of ensuring the food and medical supplies of theutetion; it should, in particular, bring in
the necessary foodstuffs, medical stores and atteles if the resources of the occupied
territory are inadequate.
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The Occupying Power may not requisition foodstuéiiticles or medical supplies available
in the occupied territory, except for use by thecupation forces and administration
personnel, and then only if the requirements ofdliéian population have been taken into
account. Subject to the provisions of other inteomal Conventions, the Occupying Power
shall make arrangements to ensure that fair valpaid for any requisitioned goods.

The Protecting Power shall, at any time, be atrtjb& verify the state of the food and
medical supplies in occupied territories, excepterghtemporary restrictions are made
necessary by imperative military requirements.

Art. 56. To the fullest extent of the means avadab it, the Occupying Power has the duty
of ensuring and maintaining, with the cooperatidnnational and local authorities, the
medical and hospital establishments and serviaddigphealth and hygiene in the occupied
territory, with particular reference to the adoptiand application of the prophylactic and
preventive measures necessary to combat the spfeamhtagious diseases and epidemics.
Medical personnel of all categories shall be alldwecarry out their duties.

If new hospitals are set up in occupied territongd & the competent organs of the occupied
State are not operating there, the occupying aiigrshall, if necessary, grant them the
recognition provided for in Article 18. In similaircumstances, the occupying authorities
shall also grant recognition to hospital persoramal transport vehicles under the provisions
of Articles 20 and 21.

In adopting measures of health and hygiene andeir implementation, the Occupying
Power shall take into consideration the moral aheal susceptibilities of the population of
the occupied territory.

Art. 57. The Occupying Power may requisition cwli hospitals of hospitals only
temporarily and only in cases of urgent necessityttie care of military wounded and sick,
and then on condition that suitable arrangemergsnaade in due time for the care and
treatment of the patients and for the needs of ¢hdian population for hospital
accommodation.

The material and stores of civilian hospitals cdnp@ requisitioned so long as they are
necessary for the needs of the civilian population.

Art. 58. The Occupying Power shall permit ministefseligion to give spiritual assistance to
the members of their religious communities.

The Occupying Power shall also accept consignmehtsooks and articles required for
religious needs and shall facilitate their disttibo in occupied territory.

Art. 59. If the whole or part of the population ah occupied territory is inadequately
supplied, the Occupying Power shall agree to reliemes on behalf of the said population,
and shall facilitate them by all the means atigpadsal.

Such schemes, which may be undertaken either besSta by impartial humanitarian
organizations such as the International Committeehe Red Cross, shall consist, in
particular, of the provision of consignments ofdstuffs, medical supplies and clothing.

All Contracting Parties shall permit the free passaf these consignments and shall
guarantee their protection.

A Power granting free passage to consignments em tmy to territory occupied by an
adverse Party to the conflict shall, however, htngeright to search the consignments, to
regulate their passage according to prescribedstand routes, and to be reasonably satisfied
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through the Protecting Power that these consigrsnare to be used for the relief of the
needy population and are not to be used for theftierf the Occupying Power.

Art. 60. Relief consignments shall in no way rediethe Occupying Power of any of its
responsibilities under Articles 55, 56 and 59. Thecupying Power shall in no way
whatsoever divert relief consignments from the psgpfor which they are intended, except
in cases of urgent necessity, in the interesthefpopulation of the occupied territory and
with the consent of the Protecting Power.

Art. 61. The distribution of the relief consignmeméferred to in the foregoing Articles shall
be carried out with the cooperation and under tipewvision of the Protecting Power. This
duty may also be delegated, by agreement betwee®d¢hbupying Power and the Protecting
Power, to a neutral Power, to the International @atee of the Red Cross or to any other
impartial humanitarian body.

Such consignments shall be exempt in occupieddgyrirom all charges, taxes or customs
duties unless these are necessary in the inteoéstise economy of the territory. The
Occupying Power shall facilitate the rapid disttibo of these consignments.

All Contracting Parties shall endeavour to permé transit and transport, free of charge, of
such relief consignments on their way to occupezdtories.

Art. 62. Subject to imperative reasons of secuptgtected persons in occupied territories
shall be permitted to receive the individual reiehsignments sent to them.

Art. 63. Subject to temporary and exceptional messumposed for urgent reasons of
security by the Occupying Power:

(a) recognized National Red Cross (Red Crescert,LiRmn and Sun) Societies shall be able
to pursue their activities in accordance with RewsS principles, as defined by the
International Red Cross Conferences. Other rebefesies shall be permitted to continue
their humanitarian activities under similar conulits;

(b) the Occupying Power may not require any chamngdise personnel or structure of these
societies, which would prejudice the aforesaidvaotis.

The same principles shall apply to the activitiad @ersonnel of special organizations of a
non-military character, which already exist or whimay be established, for the purpose of
ensuring the living conditions of the civilian pdaton by the maintenance of the essential
public utility services, by the distribution of iefl and by the organization of rescues.

Art. 64. The penal laws of the occupied territangléremain in force, with the exception that
they may be repealed or suspended by the OccuBomngr in cases where they constitute a
threat to its security or an obstacle to the apgibn of the present Convention.

Subject to the latter consideration and to the smte for ensuring the effective
administration of justice, the tribunals of the wgied territory shall continue to function in
respect of all offences covered by the said laws.

The Occupying Power may, however, subject the ol of the occupied territory to
provisions which are essential to enable the Odagplower to fulfil its obligations under
the present Convention, to maintain the orderlyegoment of the territory, and to ensure the
security of the Occupying Power, of the members @nmogherty of the occupying forces or
administration, and likewise of the establishmemis lines of communication used by them.
Art. 65. The penal provisions enacted by the Ocoypyower shall not come into force
before they have been published and brought t&rtbe/ledge of the inhabitants in their own
language. The effect of these penal provisiond sleébe retroactive.
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Art. 66. In case of a breach of the penal provisipromulgated by it by virtue of the second
paragraph of Article 64 the Occupying Power maydharer the accused to its properly
constituted, non-political military courts, on catneh that the said courts sit in the occupied
country. Courts of appeal shall preferably sitiia bccupied country.

Art. 67. The courts shall apply only those prousiof law which were applicable prior to
the offence, and which are in accordance with gdnaninciples of law, in particular the
principle that the penalty shall be proportionate the offence. They shall take into
consideration the fact the accused is not a ndtafrthe Occupying Power.

Art. 68. Protected persons who commit an offencéchviis solely intended to harm the
Occupying Power, but which does not constituteteangt on the life or limb of members of
the occupying forces or administration, nor a greelective danger, nor seriously damage
the property of the occupying forces or adminigbrabr the installations used by them, shall
be liable to internment or simple imprisonment,viled the duration of such internment or
imprisonment is proportionate to the offence cortedit Furthermore, internment or
imprisonment shall, for such offences, be the anbasure adopted for depriving protected
persons of liberty. The courts provided for undeticde 66 of the present Convention may at
their discretion convert a sentence of imprisonnterne of internment for the same period.
The penal provisions promulgated by the Occupyiogé? in accordance with Articles 64
and 65 may impose the death penalty against agbeotgperson only in cases where the
person is guilty of espionage, of serious actsabbtage against the military installations of
the Occupying Power or of intentional offences whh@ave caused the death of one or more
persons, provided that such offences were punisiHapteath under the law of the occupied
territory in force before the occupation began.

The death penalty may not be pronounced againsttagbed person unless the attention of
the court has been particularly called to the fiaat since the accused is not a national of the
Occupying Power, he is not bound to it by any ditgllegiance.

In any case, the death penalty may not be pronauoce protected person who was under
eighteen years of age at the time of the offence.

Art. 69. In all cases the duration of the periodimgy which a protected person accused of an
offence is under arrest awaiting trial or punishingmall be deducted from any period of
imprisonment of awarded.

Art. 70. Protected persons shall not be arrestezkeguted or convicted by the Occupying
Power for acts committed or for opinions expresbetbre the occupation, or during a
temporary interruption thereof, with the exceptminbreaches of the laws and customs of
war.

Nationals of the occupying Power who, before thib@ak of hostilities, have sought refuge
in the territory of the occupied State, shall netarested, prosecuted, convicted or deported
from the occupied territory, except for offencesnooitted after the outbreak of hostilities, or
for offences under common law committed before thebreak of hostilities which,
according to the law of the occupied State, woadehustified extradition in time of peace.
Art. 71. No sentence shall be pronounced by thepedemt courts of the Occupying Power
except after a regular trial.

Accused persons who are prosecuted by the Occupygngr shall be promptly informed, in
writing, in a language which they understand, o fharticulars of the charges preferred
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against them, and shall be brought to trial asdig@s possible. The Protecting Power shall
be informed of all proceedings instituted by thec@ying Power against protected persons
in respect of charges involving the death penattimprisonment for two years or more; it
shall be enabled, at any time, to obtain infornmatiegarding the state of such proceedings.
Furthermore, the Protecting Power shall be entittad request, to be furnished with all
particulars of these and of any other proceedingstuted by the Occupying Power against
protected persons.

The notification to the Protecting Power, as predidor in the second paragraph above, shall
be sent immediately, and shall in any case reaelPthtecting Power three weeks before the
date of the first hearing. Unless, at the openihthe trial, evidence is submitted that the
provisions of this Article are fully complied witkhe trial shall not proceed. The notification
shall include the following particulars:

(a) description of the accused;

(b) place of residence or detention;

(c) specification of the charge or charges (witmtima of the penal provisions under which
it is brought);

(d) designation of the court which will hear thesea

(e) place and date of the first hearing.

Art. 72. Accused persons shall have the right es@nt evidence necessary to their defence
and may, in particular, call witnesses. They shalle the right to be assisted by a qualified
advocate or counsel of their own choice, who shallable to visit them freely and shall
enjoy the necessary facilities for preparing thizdee.

Failing a choice by the accused, the ProtectingdPomay provide him with an advocate or
counsel. When an accused person has to meet aseharge and the Protecting Power is
not functioning, the Occupying Power, subject ® ¢tlbnsent of the accused, shall provide an
advocate or counsel.

Accused persons shall, unless they freely waivé ssssistance, be aided by an interpreter,
both during preliminary investigation and during thearing in court. They shall have the
right at any time to object to the interpreter &mdsk for his replacement.

Art.73. A convicted person shall have the righappeal provided for by the laws applied by
the court. He shall be fully informed of his riglat appeal or petition and of the time limit
within which he may do so.

The penal procedure provided in the present Sestiall apply, as far as it is applicable, to
appeals. Where the laws applied by the Court makpravision for appeals, the convicted
person shall have the right to petition against fihding and sentence to the competent
authority of the Occupying Power.

Art. 74. Representatives of the Protecting Powaltl $tave the right to attend the trial of any
protected person, unless the hearing has, as @aptéxtal measure, to be held in camera in
the interests of the security of the Occupying Rowdich shall then notify the Protecting
Power. A notification in respect of the date andcpl of trial shall be sent to the Protecting
Power.

Any judgement involving a sentence of death, orrisgmment for two years or more, shall
be communicated, with the relevant grounds, agihgpis possible to the Protecting Power.
The natification shall contain a reference to tbéfitation made under Article 71 and, in the
case of sentences of imprisonment, the name gldoe where the sentence is to be served.
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A record of judgements other than those referreabtove shall be kept by the court and shall
be open to inspection by representatives of theeBting Power. Any period allowed for
appeal in the case of sentences involving the deatllty, or imprisonment of two years or
more, shall not run until notification of judgemdras been received by the Protecting Power.
Art. 75. In no case shall persons condemned tchdeadeprived of the right of petition for
pardon or reprieve.

No death sentence shall be carried out beforexpeation of a period of a least six months
from the date of receipt by the Protecting Powethaf notification of the final judgment
confirming such death sentence, or of an orderidgrnyardon or reprieve.

The six months period of suspension of the deattesee herein prescribed may be reduced
in individual cases in circumstances of grave em@cy involving an organized threat to the
security of the Occupying Power or its forces, jpled always that the Protecting Power is
notified of such reduction and is given reasonabtee and opportunity to make
representations to the competent occupying auiésiit respect of such death sentences.
Art. 76. Protected persons accused of offences Bbaletained in the occupied country, and
if convicted they shall serve their sentences thefighey shall, if possible, be separated from
other detainees and shall enjoy conditions of fand hygiene which will be sufficient to
keep them in good health, and which will be attleagial to those obtaining in prisons in the
occupied country.

They shall receive the medical attention requingdhieir state of health.

They shall also have the right to receive any s@liassistance which they may require.
Women shall be confined in separate quarters aall s under the direct supervision of
women.

Proper regard shall be paid to the special treatichem to minors.

Protected persons who are detained shall haveighe to be visited by delegates of the
Protecting Power and of the International Commitieéhe Red Cross, in accordance with
the provisions of Article 143.

Such persons shall have the right to receive at t@ze relief parcel monthly.

Art. 77. Protected persons who have been accusetfesfces or convicted by the courts in
occupied territory, shall be handed over at theelof occupation, with the relevant records,
to the authorities of the liberated territory.

Art. 78. If the Occupying Power considers it neaegsfor imperative reasons of security, to
take safety measures concerning protected persionsay, at the most, subject them to
assigned residence or to internment.

Decisions regarding such assigned residence omiment shall be made according to a
regular procedure to be prescribed by the Occupyrogver in accordance with the
provisions of the present Convention. This procedimall include the right of appeal for the
parties concerned. Appeals shall be decided weHdhst possible delay. In the event of the
decision being upheld, it shall be subject to pdal review, if possible every six months,
by a competent body set up by the said Power.

Protected persons made subject to assigned resi@denicthus required to leave their homes
shall enjoy the full benefit of Article 39 of thegsent Convention.

Section IV. Regulations for the treatment of intss

Chapter I. General provisions
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Art. 79. The Parties to the conflict shall not mtgorotected persons, except in accordance
with the provisions of Articles 41, 42, 43, 68 aftl

Art. 80. Internees shall retain their full civilgacity and shall exercise such attendant rights
as may be compatible with their status.

Art. 81. Parties to the conflict who intern proest{persons shall be bound to provide free of
charge for their maintenance, and to grant them s medical attention required by their
state of health.

No deduction from the allowances, salaries or tsedlie to the internees shall be made for
the repayment of these costs.

The Detaining Power shall provide for the suppdrthmse dependent on the internees, if
such dependents are without adequate means ofrsgp@oe unable to earn a living.

Art.82. The Detaining Power shall, as far as pdesiésccommodate the internees according
to their nationality, language and customs. Intesn&ho are nationals of the same country
shall not be separated merely because they haeeatit languages.

Throughout the duration of their internment, mersbafr the same family, and in particular
parents and children, shall be lodged togethehénsame place of internment, except when
separation of a temporary nature is necessitateceésons of employment or health or for
the purposes of enforcement of the provisions aip@dr 1X of the present Section. Internees
may request that their children who are left agdipp without parental care shall be interned
with them.

Wherever possible, interned members of the samalyfashall be housed in the same
premises and given separate accommodation fronn otfeenees, together with facilities for
leading a proper family life.

Chapter II. Places of Internment

Art. 83. The Detaining Power shall not set up pdaoé internment in areas particularly
exposed to the dangers of war.

The Detaining Power shall give the enemy Powersputih the intermediary of the
Protecting Powers, all useful information regardthg geographical location of places of
internment.

Whenever military considerations permit, internmesatps shall be indicated by the letters
IC, placed so as to be clearly visible in the dagtfrom the air. The Powers concerned may,
however, agree upon any other system of markingplidce other than an internment camp
shall be marked as such.

Art.84. Internees shall be accommodated and adtaiei separately from prisoners of war
and from persons deprived of liberty for any otreason.

Art. 85. The Detaining Power is bound to take altessary and possible measures to ensure
that protected persons shall, from the outset eirtmternment, be accommodated in
buildings or quarters which afford every possitdéeguard as regards hygiene and health,
and provide efficient protection against the rigoaf the climate and the effects of the war.
In no case shall permanent places of internmessitbated in unhealthy areas or in districts,
the climate of which is injurious to the internebsall cases where the district, in which a
protected person is temporarily interned, is inuahealthy area or has a climate which is
harmful to his health, he shall be removed to aesniitable place of internment as rapidly as
circumstances permit.
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The premises shall be fully protected from dampneslequately heated and lighted, in
particular between dusk and lights out. The slegpjuarters shall be sufficiently spacious
and well ventilated, and the internees shall havtalsle bedding and sufficient blankets,
account being taken of the climate, and the age,ss®l state of health of the internees.
Internees shall have for their use, day and nggrtjtary conveniences which conform to the
rules of hygiene, and are constantly maintained istate of cleanliness. They shall be
provided with sufficient water and soap for theailg personal toilet and for washing their
personal laundry; installations and facilities resagy for this purpose shall be granted to
them. Showers or baths shall also be available. ndwessary time shall be set aside for
washing and for cleaning.

Whenever it is necessary, as an exceptional anpaery measure, to accommodate women
internees who are not members of a family unithm s¢ame place of internment as men, the
provision of separate sleeping quarters and sgrit@amveniences for the use of such women
internees shall be obligatory.

Art. 86. The Detaining Power shall place at thgpdsal of interned persons, of whatever
denomination, premises suitable for the holdinthefr religious services.

Art. 87. Canteens shall be installed in every plaicemternment, except where other suitable
facilities are available. Their purpose shall betable internees to make purchases, at prices
not higher than local market prices, of foodstaffisl articles of everyday use, including soap
and tobacco, such as would increase their persagikbeing and comfort.

Profits made by canteens shall be credited to &wveefund to be set up for each place of
internment, and administered for the benefit of thiernees attached to such place of
internment. The Internee Committee provided foAirticle 102 shall have the right to check
the management of the canteen and of the said fund.

When a place of internment is closed down, the nuzglaof the welfare fund shall be
transferred to the welfare fund of a place of inteent for internees of the same nationality,
or, if such a place does not exist, to a centrdflanefund which shall be administered for the
benefit of all internees remaining in the custofiyhe Detaining Power. In case of a general
release, the said profits shall be kept by the iDigtg Power, subject to any agreement to the
contrary between the Powers concerned.

Art. 88. In all places of internment exposed toraids and other hazards of war, shelters
adequate in number and structure to ensure thessegeprotection shall be installed. In case
of alarms, the measures internees shall be fremter such shelters as quickly as possible,
excepting those who remain for the protection efrtijuarters against the aforesaid hazards.
Any protective measures taken in favour of the pefmn shall also apply to them.

All due precautions must be taken in places ofrimteent against the danger of fire.

Chapter Ill. Food and Clothing

Art. 89. Daily food rations for internees shall ugficient in quantity, quality and variety to
keep internees in a good state of health and ptetlen development of nutritional
deficiencies. Account shall also be taken of thet@mary diet of the internees.

Internees shall also be given the means by whiely tan prepare for themselves any
additional food in their possession.

Sufficient drinking water shall be supplied to imees. The use of tobacco shall be permitted.
Internees who work shall receive additional rationproportion to the kind of labour which
they perform.
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Expectant and nursing mothers and children undeefi years of age, shall be given
additional food, in proportion to their physiologimeeds.

Art. 90. When taken into custody, internees shalgiven all facilities to provide themselves
with the necessary clothing, footwear and changenraferwear, and later on, to procure
further supplies if required. Should any internees have sufficient clothing, account being
taken of the climate, and be unable to procure iuspall be provided free of charge to them
by the Detaining Power.

The clothing supplied by the Detaining Power t@inees and the outward markings placed
on their own clothes shall not be ignominious ngrase them to ridicule.

Workers shall receive suitable working outfits,luting protective clothing, whenever the
nature of their work so requires.

Chapter IV. Hygiene and Medical Attention

Art. 91. Every place of internment shall have arcaahte infirmary, under the direction of a
qgualified doctor, where internees may have thenttte they require, as well as an
appropriate diet. Isolation wards shall be seteafid cases of contagious or mental diseases.
Maternity cases and internees suffering from seridiseases, or whose condition requires
special treatment, a surgical operation or hospaé, must be admitted to any institution
where adequate treatment can be given and shallveecare not inferior to that provided for
the general population.

Internees shall, for preference, have the attentbrnmedical personnel of their own
nationality.

Internees may not be prevented from presenting skkms to the medical authorities for
examination. The medical authorities of the DetagnPower shall, upon request, issue to
every internee who has undergone treatment analftiertificate showing the nature of his
illness or injury, and the duration and nature loé treatment given. A duplicate of this
certificate shall be forwarded to the Central Agepmvided for in Article 140.

Treatment, including the provision of any apparahesessary for the maintenance of
internees in good health, particularly dentures atinér artificial appliances and spectacles,
shall be free of charge to the internee.

Art. 92. Medical inspections of internees shallnhede at least once a month. Their purpose
shall be, in particular, to supervise the genetatlesof health, nutrition and cleanliness of
internees, and to detect contagious diseases, iabpeaberculosis, malaria, and venereal
diseases. Such inspections shall include, in pdaticthe checking of weight of each internee
and, at least once a year, radioscopic examination.

Chapter V. Religious, Intellectual and Physical Atvities

Art. 93. Internees shall enjoy complete latitudetlie exercise of their religious duties,
including attendance at the services of their fagth condition that they comply with the
disciplinary routine prescribed by the detaininghauities.

Ministers of religion who are interned shall beoaleéd to minister freely to the members of
their community. For this purpose the Detaining Pogshall ensure their equitable allocation
amongst the various places of internment in whiodre are internees speaking the same
language and belonging to the same religion. Sheutdh ministers be too few in number,
the Detaining Power shall provide them with theessary facilities, including means of
transport, for moving from one place to anothed #mey shall be authorized to visit any
internees who are in hospital. Ministers of religishall be at liberty to correspond on
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matters concerning their ministry with the religsoauthorities in the country of detention
and, as far as possible, with the internationabicals organizations of their faith. Such
correspondence shall not be considered as formipgrtaof the quota mentioned in Article
107. It shall, however, be subject to the provisiohArticle 112.

When internees do not have at their disposal teestasnce of ministers of their faith, or
should these latter be too few in number, the loglgdious authorities of the same faith may
appoint, in agreement with the Detaining Power j@ster of the internees' faith or, if such a
course is feasible from a denominational point iefw a minister of similar religion or a
qualified layman. The latter shall enjoy the famb granted to the ministry he has assumed.
Persons so appointed shall comply with all regoletilaid down by the Detaining Power in
the interests of discipline and security.

Art. 94. The Detaining Power shall encourage iat#llal, educational and recreational
pursuits, sports and games amongst internees,twéalang them free to take part in them or
not. It shall take all practicable measures to enshe exercice thereof, in particular by
providing suitable premises.

All possible facilities shall be granted to inteesgo continue their studies or to take up new
subjects. The education of children and young pesbéll be ensured; they shall be allowed
to attend schools either within the place of inteemt or outside.

Internees shall be given opportunities for physeercise, sports and outdoor games. For
this purpose, sufficient open spaces shall be sdean all places of internment. Special
playgrounds shall be reserved for children and gquaople.

Art. 95. The Detaining Power shall not employ inems as workers, unless they so desire.
Employment which, if undertaken under compulsioralprotected person not in internment,
would involve a breach of Articles 40 or 51 of fmesent Convention, and employment on
work which is of a degrading or humiliating chaeacire in any case prohibited.

After a working period of six weeks, internees kbal free to give up work at any moment,
subject to eight days' notice.

These provisions constitute no obstacle to thetraghthe Detaining Power to employ
interned doctors, dentists and other medical peedan their professional capacity on behalf
of their fellow internees, or to employ internees &dministrative and maintenance work in
places of internment and to detail such persongvéwk in the kitchens or for other domestic
tasks, or to require such persons to undertakeeslutonnected with the protection of
internees against aerial bombardment or other vg&s.r No internee may, however, be
required to perform tasks for which he is, in th@neon of a medical officer, physically
unsuited.

The Detaining Power shall take entire responsybitir all working conditions, for medical
attention, for the payment of wages, and for emguthat all employed internees receive
compensation for occupational accidents and dised$e standards prescribed for the said
working conditions and for compensation shall be@décordance with the national laws and
regulations, and with the existing practice; thieglkin no case be inferior to those obtaining
for work of the same nature in the same districagés for work done shall be determined on
an equitable basis by special agreements betweeintdrnees, the Detaining Power, and, if
the case arises, employers other than the Detaiomger to provide for free maintenance of
internees and for the medical attention which tlstate of health may require. Internees
permanently detailed for categories of work mergm the third paragraph of this Article,
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shall be paid fair wages by the Detaining Powere Working conditions and the scale of
compensation for occupational accidents and disdéas@ternees, thus detailed, shall not be
inferior to those applicable to work of the sam&urain the same district.

Art.96. All labour detachments shall remain paranél dependent upon a place of internment.
The competent authorities of the Detaining Powed #me commandant of a place of
internment shall be responsible for the observam@elabour detachment of the provisions
of the present Convention. The commandant shalp kee up-to-date list of the labour
detachments subordinate to him and shall commuitab the delegates of the Protecting
Power, of the International Committee of the RedsSrand of other humanitarian
organizations who may visit the places of internimen

Chapter VI. Personal Property and Financial Resouces

Art. 97. Internees shall be permitted to retairicka$ of personal use. Monies, cheques,
bonds, etc., and valuables in their possession nwybe taken from them except in
accordance with established procedure. Detailegiptrshall be given therefor.

The amounts shall be paid into the account of eugnrnee as provided for in Article 98.
Such amounts may not be converted into any otheerocy unless legislation in force in the
territory in which the owner is interned so reqsio the internee gives his consent.

Articles which have above all a personal or semtitalevalue may not be taken away.

A woman internee shall not be searched exceptgraan.

On release or repatriation, internees shall bengadé articles, monies or other valuables
taken from them during internment and shall rec@iveurrency the balance of any credit to
their accounts kept in accordance with Article 98th the exception of any articles or
amounts withheld by the Detaining Power by virt@i@®legislation in force. If the property
of an internee is so withheld, the owner shall ikeca detailed receipt.

Family or identity documents in the possessiomtdrnees may not be taken away without a
receipt being given. At no time shall interneesldfée without identity documents. If they
have none, they shall be issued with special dootsydrawn up by the detaining authorities,
which will serve as their identity papers until gred of their internment.

Internees may keep on their persons a certain anafunoney, in cash or in the shape of
purchase coupons, to enable them to make purchases.

Art. 98. All internees shall receive regular allowas, sufficient to enable them to purchase
goods and articles, such as tobacco, toilet regsisetc. Such allowances may take the form
of credits or purchase coupons.

Furthermore, internees may receive allowances fr@Power to which they owe allegiance,
the Protecting Powers, the organizations which assjst them, or their families, as well as
the income on their property in accordance withl#wve of the Detaining Power. The amount
of allowances granted by the Power to which theg allegiance shall be the same for each
category of internees (infirm, sick, pregnant wometc.) but may not be allocated by that
Power or distributed by the Detaining Power on besis of discriminations between
internees which are prohibited by Article 27 of gresent Convention.

The Detaining Power shall open a regular accountef@ry internee, to which shall be
credited the allowances named in the present Artitle wages earned and the remittances
received, together with such sums taken from hirmag be available under the legislation
in force in the territory in which he is internebhternees shall be granted all facilities
consistent with the legislation in force in suctritery to make remittances to their families
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and to other dependants. They may draw from tlogiowints the amounts necessary for their
personal expenses, within the limits fixed by thetdining Power. They shall at all times be
afforded reasonable facilities for consulting anotaming copies of their accounts. A
statement of accounts shall be furnished to thé¢eBPting Power, on request, and shall
accompany the internee in case of transfer.

Chapter VII. Administration and Discipline

Art. 99. Every place of internment shall be put enthe authority of a responsible officer,
chosen from the regular military forces or the taguwivil administration of the Detaining
Power. The officer in charge of the place of inteemt must have in his possession a copy of
the present Convention in the official language,ooe of the official languages, of his
country and shall be responsible for its applicatibhe staff in control of internees shall be
instructed in the provisions of the present Conweenand of the administrative measures
adopted to ensure its application.

The text of the present Convention and the textspetial agreements concluded under the
said Convention shall be posted inside the placenteinment, in a language which the
internees understand, or shall be in the posses$itie Internee Committee.

Regulations, orders, notices and publications argkind shall be communicated to the
internees and posted inside the places of interhnmea language which they understand.
Every order and command addressed to interneegdndily must, likewise, be given in a
language which they understand.

Art. 100. The disciplinary regime in places of mmment shall be consistent with
humanitarian principles, and shall in no circumstminclude regulations imposing on
internees any physical exertion dangerous to thealth or involving physical or moral
victimization. Identification by tattooing or impring signs or markings on the body, is
prohibited.

In particular, prolonged standing and roll-callsunighment drill, military drill and
manoeuvres, or the reduction of food rations, aohipited.

Art. 101. Internees shall have the right to preserthe authorities in whose power they are,
any petition with regard to the conditions of im@ent to which they are subjected.

They shall also have the right to apply withoutnieBon through the Internee Committee or,
if they consider it necessary, direct to the repméstives of the Protecting Power, in order to
indicate to them any points on which they may hemmplaints to make with regard to the
conditions of internment.

Such petitions and complaints shall be transmitetthwith and without alteration, and even
if the latter are recognized to be unfounded, thay not occasion any punishment.

Periodic reports on the situation in places ofrimtgent and as to the needs of the internees
may be sent by the Internee Committees to the septatives of the Protecting Powers.

Art. 102. In every place of internment, the inteasaeshall freely elect by secret ballot every
six months, the members of a Committee empoweredpieesent them before the Detaining
and the Protecting Powers, the International Cotemibf the Red Cross and any other
organization which may assist them. The membethefCommittee shall be eligible for re-
election.

Internees so elected shall enter upon their dafies their election has been approved by the
detaining authorities. The reasons for any refusatlismissals shall be communicated to the
Protecting Powers concerned.
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Art. 103. The Internee Committees shall further phgsical, spiritual and intellectual well-
being of the internees.

In case the internees decide, in particular, t@oize a system of mutual assistance amongst
themselves, this organization would be within tbenpetence of the Committees in addition
to the special duties entrusted to them under gitwrisions of the present Convention.

Art. 104. Members of Internee Committees shalllv®tequired to perform any other work,
if the accomplishment of their duties is renderegterdifficult thereby.

Members of Internee Committees may appoint fromragabthe internees such assistants as
they may require. All material facilities shall lgganted to them, particularly a certain
freedom of movement necessary for the accomplishroknheir duties (visits to labour
detachments, receipt of supplies, etc.).

All facilities shall likewise be accorded to membepf Internee Committees for
communication by post and telegraph with the detgimuthorities, the Protecting Powers,
the International Committee of the Red Cross aed thelegates, and with the organizations
which give assistance to internees. Committee mesnibelabour detachments shall enjoy
similar facilities for communication with their ktnee Committee in the principal place of
internment. Such communications shall not be lidjiteor considered as forming a part of
the quota mentioned in Article 107.

Members of Internee Committees who are transfeshedl be allowed a reasonable time to
acquaint their successors with current affairs.

Chaper VIII. Relations with the Exterior

Art. 105. Immediately upon interning protected pess the Detaining Powers shall inform
them, the Power to which they owe allegiance amir tArotecting Power of the measures
taken for executing the provisions of the presehfyfer. The Detaining Powers shall
likewise inform the Parties concerned of any subsatimodifications of such measures.

Art. 106. As soon as he is interned, or at thestatet more than one week after his arrival in
a place of internment, and likewise in cases okmg&ess or transfer to another place of
internment or to a hospital, every internee shalebabled to send direct to his family, on the
one hand, and to the Central Agency provided foAfiicle 140, on the other, an internment
card similar, if possible, to the model annexedtte present Convention, informing his
relatives of his detention, address and state altiheThe said cards shall be forwarded as
rapidly as possible and may not be delayed in aay. w

Art. 107. Internees shall be allowed to send ameive letters and cards. If the Detaining
Power deems it necessary to limit the number oédetand cards sent by each internee, the
said number shall not be less than two lettersfamdcards monthly; these shall be drawn up
so as to conform as closely as possible to the lm@imexed to the present Convention. If
limitations must be placed on the correspondenatreaded to internees, they may be
ordered only by the Power to which such internees allegiance, possibly at the request of
the Detaining Power. Such letters and cards musbbheeyed with reasonable despatch; they
may not be delayed or retained for disciplinarysoee.

Internees who have been a long time without newsho find it impossible to receive news
from their relatives, or to give them news by thdimary postal route, as well as those who
are at a considerable distance from their homesl] ble allowed to send telegrams, the
charges being paid by them in the currency at tihisposal. They shall likewise benefit by
this provision in cases which are recognized targent.
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As a rule, internees' mail shall be written in theivn language. The Parties to the conflict
may authorize correspondence in other languages.

Art. 108. Internees shall be allowed to receive,pbgt or by any other means, individual
parcels or collective shipments containing in attr foodstuffs, clothing, medical supplies,
as well as books and objects of a devotional, @t or recreational character which may
meet their needs. Such shipments shall in no wag the Detaining Power from the
obligations imposed upon it by virtue of the preégeonvention.

Should military necessity require the quantity atls shipments to be limited, due notice
thereof shall be given to the Protecting Power tanithe International Committee of the Red
Cross, or to any other organization giving assistai the internees and responsible for the
forwarding of such shipments.

The conditions for the sending of individual pascelnd collective shipments shall, if
necessary, be the subject of special agreememedethe Powers concerned, which may in
no case delay the receipt by the internees off r&lipplies. Parcels of clothing and foodstuffs
may not include books. Medical relief supplies kled a rule, be sent in collective parcels.
Art. 109. In the absence of special agreementsdetwWParties to the conflict regarding the
conditions for the receipt and distribution of ealive relief shipments, the regulations
concerning collective relief which are annexedh® present Convention shall be applied.
The special agreements provided for above shaftioncase restrict the right of Internee
Committees to take possession of collective redileifpments intended for internees, to
undertake their distribution and to dispose of theitine interests of the recipients. Nor shall
such agreements restrict the right of represemstiof the Protecting Powers, the
International Committee of the Red Cross, or arheobrganization giving assistance to
internees and responsible for the forwarding oflective shipments, to supervise their
distribution to the recipients.

Art. 110. An relief shipments for internees shal éxempt from import, customs and other
dues.

All matter sent by mail, including relief parceksns by parcel post and remittances of money,
addressed from other countries to internees oratelspd by them through the post office,
either direct or through the Information Bureaur\pded for in Article 136 and the Central
Information Agency provided for in Article 140, dhide exempt from all postal dues both in
the countries of origin and destination and innmiediate countries. To this end, in particular,
the exemption provided by the Universal Postal @oiion of 1947 and by the agreements
of the Universal Postal Union in favour of civileof enemy nationality detained in camps
or civilian prisons, shall be extended to the otinéerned persons protected by the present
Convention. The countries not signatory to the abmentioned agreements shall be bound
to grant freedom from charges in the same circumssta

The cost of transporting relief shipments which mtended for internees and which, by
reason of their weight or any other cause, caneosdnt through the post office, shall be
borne by the Detaining Power in all the territonigsler its control. Other Powers which are
Parties to the present Convention shall bear teeafdransport in their respective territories.
Costs connected with the transport of such shipspentich are not covered by the above
paragraphs, shall be charged to the senders.

The High Contracting Parties shall endeavour taucedso far as possible, the charges for
telegrams sent by internees, or addressed to them.
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Art. 111. Should military operations prevent theweos concerned from fulfilling their
obligation to ensure the conveyance of the mail ratidf shipments provided for in Articles
106, 107, 108 and 113, the Protecting Powers coadethe International Committee of the
Red Cross or any other organization duly approvedihe Parties to the conflict may
undertake the conveyance of such shipments bybdeiitaeans (rail, motor vehicles, vessels
or aircraft, etc.). For this purpose, the High Cacting Parties shall endeavour to supply
them with such transport, and to allow its circglat especially by granting the necessary
safe-conducts.

Such transport may also be used to convey:

(a) correspondence, lists and reports exchangedlebat the Central Information Agency
referred to in Article 140 and the National Bureaeferred to in Article 136;

(b) correspondence and reports relating to internebich the Protecting Powers, the
International Committee of the Red Cross or anemwtirganization assisting the internees
exchange either with their own delegates or withRlarties to the conflict.

These provisions in no way detract from the righarmy Party to the conflict to arrange other
means of transport if it should so prefer, nor juge the granting of safe-conducts, under
mutually agreed conditions, to such means of trarsp

The costs occasioned by the use of such meanaredpiort shall be borne, in proportion to
the importance of the shipments, by the Partigheoconflict whose nationals are benefited
thereby.

Art. 112. The censoring of correspondence addregsedternees or despatched by them
shall be done as quickly as possible.

The examination of consignments intended for irgesnshall not be carried out under
conditions that will expose the goods containethem to deterioration. It shall be done in
the presence of the addressee, or of a fellowsieeduly delegated by him. The delivery to
internees of individual or collective consignmest&ll not be delayed under the pretext of
difficulties of censorship.

Any prohibition of correspondence ordered by thei€sato the conflict either for military or
political reasons, shall be only temporary andliteation shall be as short as possible.

Art. 113. The Detaining Powers shall provide alhgenable execution facilities for the
transmission, through the Protecting Power or teet@l Agency provided for in Article 140,
or as otherwise required, of wills, powers of at&y, letters of authority, or any other
documents intended for internees or despatcheldg.t

In all cases the Detaining Powers shall facilitheeexecution and authentication in due legal
form of such documents on behalf of internees,drtiqular by allowing them to consult a
lawyer.

Art. 114. The Detaining Power shall afford intersedl facilities to enable them to manage
their property, provided this is not incompatiblgéhmhe conditions of internment and the
law which is applicable. For this purpose, the $&adver may give them permission to leave
the place of internment in urgent cases and iLionstances allow.

Art. 115. In all cases where an internee is a parggroceedings in any court, the Detaining
Power shall, if he so requests, cause the coubetinformed of his detention and shall,
within legal limits, ensure that all necessary stape taken to prevent him from being in any
way prejudiced, by reason of his internment, asndsg)the preparation and conduct of his
case or as regards the execution of any judgmetheafourt.
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Art.116. Every internee shall be allowed to recewstors, especially near relatives, at
regular intervals and as frequently as possible.

As far as is possible, internees shall be permittediisit their homes in urgent cases,
particularly in cases of death or serious illndselatives.

Chapter IX. Penal and Disciplinary Sanctions

Art. 117. Subject to the provisions of the pre€@hapter, the laws in force in the territory in
which they are detained will continue to apply mernees who commit offences during
internment.

If general laws, regulations or orders declare aotamitted by internees to be punishable,
whereas the same acts are not punishable when ¢tarby persons who are not internees,
such acts shall entail disciplinary punishmenty.onl

No internee may be punished more than once fosdhee act, or on the same count.

Art. 118. The courts or authorities shall in pagssentence take as far as possible into
account the fact that the defendant is not a naltiohthe Detaining Power. They shall be
free to reduce the penalty prescribed for the a#enith which the internee is charged and
shall not be obliged, to this end, to apply theimim sentence prescribed.

Imprisonment in premises without daylight, and,general, all forms of cruelty without
exception are forbidden.

Internees who have served disciplinary or judisehtences shall not be treated differently
from other internees.

The duration of preventive detention undergone mynéernee shall be deducted from any
disciplinary or judicial penalty involving confineant to which he may be sentenced.
Internee Committees shall be informed of all jualigiroceedings instituted against internees
whom they represent, and of their result.

Art. 119. The disciplinary punishments applicaldénternees shall be the following:

(1) a fine which shall not exceed 50 per cent @& thages which the internee would
otherwise receive under the provisions of Artickeduring a period of not more than thirty
days.

(2) discontinuance of privileges granted over ahdvae the treatment provided for by the
present Convention

(3) fatigue duties, not exceeding two hours dainyconnection with the maintenance of the
place of internment.

(4) confinement.

In no case shall disciplinary penalties be inhumamital or dangerous for the health of
internees. Account shall be taken of the internegés sex and state of health.

The duration of any single punishment shall in rasec exceed a maximum of thirty
consecutive days, even if the internee is answeralolseveral breaches of discipline when
his case is dealt with, whether such breachesmmeected or not.

Art. 120. Internees who are recaptured after haeiscaped or when attempting to escape,
shall be liable only to disciplinary punishmentrespect of this act, even if it is a repeated
offence.

Article 118, paragraph 3, notwithstanding, intesipanished as a result of escape or attempt
to escape, may be subjected to special surveillarceondition that such surveillance does
not affect the state of their health, that it iemxsed in a place of internment and that it does
not entail the abolition of any of the safeguardmted by the present Convention.
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Internees who aid and abet an escape or attengsctape, shall be liable on this count to
disciplinary punishment only.

Art. 121. Escape, or attempt to escape, evendfatrepeated offence, shall not be deemed an
aggravating circumstance in cases where an intampeosecuted for offences committed
during his escape.

The Parties to the conflict shall ensure that thepetent authorities exercise leniency in
deciding whether punishment inflicted for an offerghall be of a disciplinary or judicial
nature, especially in respect of acts committedcamnection with an escape, whether
successful or not.

Art. 122. Acts which constitute offences againscibline shall be investigated immediately.
This rule shall be applied, in particular, in casé®scape or attempt to escape. Recaptured
internees shall be handed over to the competehoati¢s as soon as possible.

In cases of offences against discipline, confinanaamaiting trial shall be reduced to an
absolute minimum for all internees, and shall nateed fourteen days. Its duration shall in
any case be deducted from any sentence of confimeme

The provisions of Articles 124 and 125 shall apfayinternees who are in confinement
awaiting trial for offences against discipline.

Art. 123. Without prejudice to the competence afirt® and higher authorities, disciplinary
punishment may be ordered only by the commandanhefplace of internment, or by a
responsible officer or official who replaces himto whom he has delegated his disciplinary
powers.

Before any disciplinary punishment is awarded, dbeused internee shall be given precise
information regarding the offences of which he uwsed, and given an opportunity of
explaining his conduct and of defending himself. dhall be permitted, in particular, to call
witnesses and to have recourse, if necessary.etadtvices of a qualified interpreter. The
decision shall be announced in the presence aii¢hesed and of a member of the Internee
Committee.

The period elapsing between the time of awarddiseiplinary punishment and its execution
shall not exceed one month.

When an internee is awarded a further disciplirmyishment, a period of at least three days
shall elapse between the execution of any two efpilnishments, if the duration of one of
these is ten days or more.

A record of disciplinary punishments shall be maiméd by the commandant of the place of
internment and shall be open to inspection by ssprtives of the Protecting Power.

Art. 124. Internees shall not in any case be tensfl to penitentiary establishments (prisons,
penitentiaries, convict prisons, etc.) to undergaiglinary punishment therein.

The premises in which disciplinary punishments amelergone shall conform to sanitary
requirements: they shall in particular be provideith adequate bedding. Internees
undergoing punishment shall be enabled to keepdélxes in a state of cleanliness.

Women internees undergoing disciplinary punishnséatl be confined in separate quarters
from male internees and shall be under the immediapervision of women.

Art. 125. Internees awarded disciplinary punishneiall be allowed to exercise and to stay
in the open air at least two hours daily.
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They shall be allowed, if they so request, to lEsent at the daily medical inspections. They
shall receive the attention which their state odltierequires and, if necessary, shall be
removed to the infirmary of the place of internmento a hospital.

They shall have permission to read and write, likewto send and receive letters. Parcels
and remittances of money, however, may be withfrelt them until the completion of their
punishment; such consignments shall meanwhile leistad to the Internee Committee,
who will hand over to the infirmary the perishagt®ods contained in the parcels.

No internee given a disciplinary punishment mayleprived of the benefit of the provisions
of Articles 107 and 143 of the present Convention.

Art. 126. The provisions of Articles 71 to 76 insive shall apply, by analogy, to
proceedings against internees who are in the ratterritory of the Detaining Power.

Chapter X. Transfers of Internees

Art. 127. The transfer of internees shall alwayselfected humanely. As a general rule, it
shall be carried out by rail or other means ofgpamt, and under conditions at least equal to
those obtaining for the forces of the Detaining Bown their changes of station. If, as an
exceptional measure, such removals have to betedffean foot, they may not take place
unless the internees are in a fit state of heailtld, may not in any case expose them to
excessive fatigue.

The Detaining Power shall supply internees duriagdgfer with drinking water and food
sufficient in quantity, quality and variety to m&m them in good health, and also with the
necessary clothing, adequate shelter and the rsgessedical attention. The Detaining
Power shall take all suitable precautions to ensghed safety during transfer, and shall
establish before their departure a complete listllahternees transferred.

Sick, wounded or infirm internees and maternityesashall not be transferred if the journey
would be seriously detrimental to them, unlessrtbaiety imperatively so demands.

If the combat zone draws close to a place of imbemt, the internees in the said place shall
not be transferred unless their removal can beechaut in adequate conditions of safety, or
unless they are exposed to greater risks by rentaon the spot than by being transferred.
When making decisions regarding the transfer cdrimges, the Detaining Power shall take
their interests into account and, in particulaglishot do anything to increase the difficulties
of repatriating them or returning them to their omomes.

Art. 128. In the event of transfer, internees shallofficially advised of their departure and
of their new postal address. Such notification Isbalgiven in time for them to pack their
luggage and inform their next of kin.

They shall be allowed to take with them their paedaeffects, and the correspondence and
parcels which have arrived for them. The weightsoth baggage may be limited if the
conditions of transfer so require, but in no casdess than twenty-five kilograms per
internee.

Mail and parcels addressed to their former placentgrnment shall be forwarded to them
without delay.

The commandant of the place of internment shalétak agreement with the Internee
Committee, any measures needed to ensure the dransp the internees’ community
property and of the luggage the internees are en@bltake with them in consequence of
restrictions imposed by virtue of the second paplgr

Chapter XI. Deaths
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Art. 129. The wills of internees shall be receivienl safe-keeping by the responsible
authorities; and if the event of the death of aerimee his will shall be transmitted without
delay to a person whom he has previously designated

Deaths of internees shall be certified in everyedasa doctor, and a death certificate shall be
made out, showing the causes of death and thetamslunder which it occurred.

An official record of the death, duly registeretials be drawn up in accordance with the
procedure relating thereto in force in the teryitarthere the place of internment is situated,
and a duly certified copy of such record shall tamgmitted without delay to the Protecting
Power as well as to the Central Agency referred trticle 140.

Art. 130. The detaining authorities shall ensurat timternees who die while interned are
honourably buried, if possible according to thegibf the religion to which they belonged
and that their graves are respected, properly eiaied, and marked in such a way that they
can always be recognized.

Deceased internees shall be buried in individuales unless unavoidable circumstances
require the use of collective graves. Bodies magreenated only for imperative reasons of
hygiene, on account of the religion of the deceasdd accordance with his expressed wish
to this effect. In case of cremation, the fact shalstated and the reasons given in the death
certificate of the deceased. The ashes shall laeneet for safe-keeping by the detaining
authorities and shall be transferred as soon aslego the next of kin on their request.

As soon as circumstances permit, and not later tharclose of hostilities, the Detaining
Power shall forward lists of graves of deceaseerimges to the Powers on whom deceased
internees depended, through the Information Burgmaxided for in Article 136. Such lists
shall include all particulars necessary for thentdeation of the deceased internees, as well
as the exact location of their graves.

Art. 131. Every death or serious injury of an inex, caused or suspected to have been
caused by a sentry, another internee or any ottxsop, as well as any death the cause of
which is unknown, shall be immediately followed &g official enquiry by the Detaining
Power.

A communication on this subject shall be sent imiatety to the Protecting Power. The
evidence of any witnesses shall be taken, and artrépcluding such evidence shall be
prepared and forwarded to the said Protecting Power

If the enquiry indicates the guilt of one or moergons, the Detaining Power shall take all
necessary steps to ensure the prosecution of teerper persons responsible.

Chapter XIIl. Release, Repatriation and Accommodaton in Neutral Countries

Art. 132. Each interned person shall be releasedhbyDetaining Power as soon as the
reasons which necessitated his internment no laggst.

The Parties to the conflict shall, moreover, endeawduring the course of hostilities, to
conclude agreements for the release, the repatrjatie return to places of residence or the
accommodation in a neutral country of certain @assf internees, in particular children,
pregnant women and mothers with infants and youmdren, wounded and sick, and
internees who have been detained for a long time.

Art. 133. Internment shall cease as soon as pesaftdr the close of hostilities.

Internees in the territory of a Party to the camflagainst whom penal proceedings are
pending for offences not exclusively subject tacigiBnary penalties, may be detained until
the close of such proceedings and, if circumstamegsire, until the completion of the
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penalty. The same shall apply to internees who Hasen previously sentenced to a
punishment depriving them of liberty.

By agreement between the Detaining Power and theeRoconcerned, committees may be
set up after the close of hostilities, or of theuwgzation of territories, to search for dispersed
internees.

Art. 134. The High Contracting Parties shall enaegsy upon the close of hostilities or
occupation, to ensure the return of all interneeheir last place of residence, or to facilitate
their repatriation.

Art. 135. The Detaining Power shall bear the expeafsreturning released internees to the
places where they were residing when internedif arr,took them into custody while they
were in transit or on the high seas, the cost afipieting their journey or of their return to
their point of departure.

Where a Detaining Power refuses permission to eesidts territory to a released internee
who previously had his permanent domicile thersuth Detaining Power shall pay the cost
of the said internee's repatriation. If, howevlkeg internee elects to return to his country on
his own responsibility or in obedience to the Goweent of the Power to which he owes
allegiance, the Detaining Power need not pay tipemrses of his journey beyond the point of
his departure from its territory. The Detaining Rowieed not pay the cost of repatriation of
an internee who was interned at his own request.

If internees are transferred in accordance withchrt45, the transferring and receiving
Powers shall agree on the portion of the aboves¢odte borne by each.

The foregoing shall not prejudice such special exgents as may be concluded between
Parties to the conflict concerning the exchange rapdtriation of their nationals in enemy
hands.

Section V. Information Bureaux and Central Agency

Art. 136. Upon the outbreak of a conflict and ihcalses of occupation, each of the Parties to
the conflict shall establish an official InformatidBureau responsible for receiving and
transmitting information in respect of the protecpersons who are in its power.

Each of the Parties to the conflict shall, withire tshortest possible period, give its Bureau
information of any measure taken by it concerning protected persons who are kept in
custody for more than two weeks, who are subjettedssigned residence or who are
interned. It shall, furthermore, require its vasalepartments concerned with such matters to
provide the aforesaid Bureau promptly with inforrmatconcerning all changes pertaining to
these protected persons, as, for example, transfeleases, repatriations, escapes,
admittances to hospitals, births and deaths.

Art. 137. Each national Bureau shall immediatelgnard information concerning protected
persons by the most rapid means to the Powers asevterritory they resided, through the
intermediary of the Protecting Powers and likewizeugh the Central Agency provided for
in Article 140. The Bureaux shall also reply toediquiries which may be received regarding
protected persons.

Information Bureaux shall transmit information cendng a protected person unless its
transmission might be detrimental to the persorceored or to his or her relatives. Even in
such a case, the information may not be withhebinfithe Central Agency which, upon
being notified of the circumstances, will take thecessary precautions indicated in Article
140.
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All communications in writing made by any Bureaalsbe authenticated by a signature or a
seal.

Art. 138. The information received by the natioBalreau and transmitted by it shall be of
such a character as to make it possible to idetitéyprotected person exactly and to advise
his next of kin quickly. The information in respeafteach person shall include at least his
surname, first names, place and date of birthpnality last residence and distinguishing
characteristics, the first name of the father dmel maiden name of the mother, the date,
place and nature of the action taken with regardh& individual, the address at which
correspondence may be sent to him and the namadaidss of the person to be informed.
Likewise, information regarding the state of heatdthinternees who are seriously ill or
seriously wounded shall be supplied regularly dmibssible every week.

Art. 139. Each national Information Bureau shalkttiermore, be responsible for collecting
all personal valuables left by protected personatioeed in Article 136, in particular those
who have been repatriated or released, or who ésa@ped or died; it shall forward the said
valuables to those concerned, either direct, oneifessary, through the Central Agency.
Such articles shall be sent by the Bureau in sgadettets which shall be accompanied by
statements giving clear and full identity particalaof the person to whom the articles
belonged, and by a complete list of the contentshef parcel. Detailed records shall be
maintained of the receipt and despatch of all sathables.

Art. 140. A Central Information Agency for protedt@ersons, in particular for internees,
shall be created in a neutral country. The Intéonat Committee of the Red Cross shall, if it
deems necessary, propose to the Powers conceraedrdhnization of such an Agency,
which may be the same as that provided for in Feti@3 of the Geneva Convention relative
to the Treatment of Prisoners of War of 12 Aug@ta

The function of the Agency shall be to collectiafbrmation of the type set forth in Article
136 which it may obtain through official or privatbannels and to transmit it as rapidly as
possible to the countries of origin or of residente¢he persons concerned, except in cases
where such transmissions might be detrimental éoprsons whom the said information
concerns, or to their relatives. It shall receik@nf the Parties to the conflict all reasonable
facilities for effecting such transmissions.

The High Contracting Parties, and in particularsthavhose nationals benefit by the services
of the Central Agency, are requested to give tiee Agency the financial aid it may require.
The foregoing provisions shall in no way be intetpd as restricting the humanitarian
activities of the International Committee of thedR€ross and of the relief Societies
described in Article 142.

Art. 141. The national Information Bureaux and @entral Information Agency shall enjoy
free postage for all mail, likewise the exemptigngvided for in Article 110, and further, so
far as possible, exemption from telegraphic chaogeat least, greatly reduced rates.

Part IV. Execution of the Convention

Section I. General Provisions

Art. 142. Subject to the measures which the DatgirfPfowers may consider essential to
ensure their security or to meet any other readenaded, the representatives of religious
organizations, relief societies, or any other oizgtions assisting the protected persons, shall
receive from these Powers, for themselves or tihgly accredited agents, all facilities for
visiting the protected persons, for distributingjafesupplies and material from any source,
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intended for educational, recreational or religiopgrposes, or for assisting them in
organizing their leisure time within the placesmdkernment. Such societies or organizations
may be constituted in the territory of the DetagnfPower, or in any other country, or they
may have an international character.

The Detaining Power may limit the number of soeietand organizations whose delegates
are allowed to carry out their activities in itsriry and under its supervision, on condition,
however, that such limitation shall not hinder slwpply of effective and adequate relief to all
protected persons.

The special position of the International Committédehe Red Cross in this field shall be
recognized and respected at all times.

Art. 143. Representatives or delegates of the Bliatge Powers shall have permission to go
to all places where protected persons are, paatigulo places of internment, detention and
work.

They shall have access to all premises occupiedrbiected persons and shall be able to
interview the latter without witnesses, personallyhrough an interpreter.

Such visits may not be prohibited except for reasohimperative military necessity, and
then only as an exceptional and temporary mea3inar duration and frequency shall not
be restricted.

Such representatives and delegates shall havédidfeity to select the places they wish to
visit. The Detaining or Occupying Power, the ProtecPower and when occasion arises the
Power of origin of the persons to be visited, mgsea that compatriots of the internees shall
be permitted to participate in the visits.

The delegates of the International Committee of Rleel Cross shall also enjoy the above
prerogatives. The appointment of such delegatel lsbasubmitted to the approval of the
Power governing the territories where they willrgasut their duties.

Art. 144. The High Contracting Parties undertaketiine of peace as in time of war, to
disseminate the text of the present Convention @elyw as possible in their respective
countries, and, in particular, to include the sttitgreof in their programmes of military and,
if possible, civil instruction, so that the prinlgp thereof may become known to the entire
population.

Any civilian, military, police or other authorities/ho in time of war assume responsibilities
in respect of protected persons, must possesstteot the Convention and be specially
instructed as to its provisions.

Art. 145. The High Contracting Parties shall cominate to one another through the Swiss
Federal Council and, during hostilities, throughe tiProtecting Powers, the official
translations of the present Convention, as wethaslaws and regulations which they may
adopt to ensure the application thereof.

Art. 146. The High Contracting Parties undertakeet@act any legislation necessary to
provide effective penal sanctions for persons catimgi or ordering to be committed, any
of the grave breaches of the present Conventianetiin the following Article.

Each High Contracting Party shall be under thegaliibn to search for persons alleged to
have committed, or to have ordered to be commigeadh grave breaches, and shall bring
such persons, regardless of their nationality, fieefis own courts. It may also, if it prefers,
and in accordance with the provisions of its owgidiation, hand such persons over for trial
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to another High Contracting Party concerned, prediduch High Contracting Party has
made out a prima facie case.

Each High Contracting Party shall take measuregssecy for the suppression of all acts
contrary to the provisions of the present Conventither than the grave breaches defined in
the following Article.

In all circumstances, the accused persons shakfibdsy safeguards of proper trial and
defence, which shall not be less favourable thasdhprovided by Article 105 and those
following of the Geneva Convention relative to fheeatment of Prisoners of War of 12
August 1949.

Art. 147. Grave breaches to which the precedingckertelates shall be those involving any
of the following acts, if committed against persamsproperty protected by the present
Convention: wilful killing, torture or inhuman trement, including biological experiments,
wilfully causing great suffering or serious injutty body or health, unlawful deportation or
transfer or unlawful confinement of a protectedsper compelling a protected person to
serve in the forces of a hostile Power, or wilfudlgpriving a protected person of the rights of
fair and regular trial prescribed in the present¥&mtion, taking of hostages and extensive
destruction and appropriation of property, notijiest by military necessity and carried out
unlawfully and wantonly.

Art. 148. No High Contracting Party shall be allalv® absolve itself or any other High
Contracting Party of any liability incurred by itcer by another High Contracting Party in
respect of breaches referred to in the precediniglér

Art. 149. At the request of a Party to the conflaxd enquiry shall be instituted, in a manner
to be decided between the interested Parties, oungeany alleged violation of the
Convention.

If agreement has not been reached concerning theegure for the enquiry, the Parties
should agree on the choice of an umpire who witidie upon the procedure to be followed.
Once the violation has been established, the Badi¢he conflict shall put an end to it and
shall repress it with the least possible delay.

Section Il. Final Provisions

Art. 150. The present Convention is establishe&Emglish and in French. Both texts are
equally authentic.

The Swiss Federal Council shall arrange for offittanslations of the Convention to be
made in the Russian and Spanish languages.

Art. 151. The present Convention, which bears #ite df this day, is open to signature until
12 February 1950, in the name of the Powers reptegat the Conference which opened at
Geneva on 21 April 1949.

Art. 152. The present Convention shall be ratifesdsoon as possible and the ratifications
shall be deposited at Berne.

A record shall be drawn up of the deposit of eadtrument of ratification and certified
copies of this record shall be transmitted by tixesS Federal Council to all the Powers in
whose name the Convention has been signed, or vatogssion has been notified.

Art. 153. The present Convention shall come intadosix months after not less than two
instruments of ratification have been deposited.

Thereatfter, it shall come into force for each Hi@bntracting Party six months after the
deposit of the instrument of ratification.
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Art. 154. In the relations between the Powers wie lound by the Hague Conventions
respecting the Laws and Customs of War on Landiivenehat of 29 July 1899, or that of 18
October 1907, and who are parties to the presenveéunion, this last Convention shall be
supplementary to Sections Il and Ill of the Regale annexed to the above-mentioned
Conventions of The Hague.

Art. 155. From the date of its coming into fordeshall be open to any Power in whose name
the present Convention has not been signed, taladoghis Convention.

Art. 156. Accessions shall be notified in writirgthe Swiss Federal Council, and shall take
effect six months after the date on which theyraceived.

The Swiss Federal Council shall communicate theesstons to all the Powers in whose
name the Convention has been signed, or whosesiacdsgas been notified.

Art. 157. The situations provided for in ArticlesaRd 3 shall effective immediate effect to
ratifications deposited and accessions notifiethieyParties to the conflict before or after the
beginning of hostilities or occupation. The Swisgi€ral Council shall communicate by the
guickest method any ratifications or accessionsived from Parties to the conflict.

Art. 158. Each of the High Contracting Parties kbal at liberty to denounce the present
Convention.

The denunciation shall be notified in writing toetlswiss Federal Council, which shall
transmit it to the Governments of all the High Ganting Parties.

The denunciation shall take effect one year aftemtification thereof has been made to the
Swiss Federal Council. However, a denunciation bictv notification has been made at a
time when the denouncing Power is involved in &fladirshall not take effect until peace has
been concluded, and until after operations condewati¢h the release, repatriation and re-
establishment of the persons protected by the pr&evention have been terminated.

The denunciation shall have effect only in respgcthe denouncing Power. It shall in no
way impair the obligations which the Parties to toaflict shall remain bound to fulfil by
virtue of the principles of the law of nations, @é®y result from the usages established
among civilized peoples, from the laws of humaaity the dictates of the public conscience.
Art. 159. The Swiss Federal Council shall registee present Convention with the
Secretariat of the United Nations. The Swiss Fédgoancil shall also inform the Secretariat
of the United Nations of all ratifications, access and denunciations received by it with
respect to the present Convention.

In withess whereof the undersigned, having depoditeir respective full powers, have
signed the present Convention.

Done at Geneva this twelfth day of August 194%hie English and French languages. The
original shall be deposited in the Archives of Bwiss Confederation. The Swiss Federal
Council shall transmit certified copies thereottxh of the signatory and acceding States.
Annex |. Draft Agreement Relating to Hospital arafe®y Zones and Localities

Art. 1. Hospital and safety zones shall be stricdgerved for the persons mentioned in
Article 23 of the Geneva Convention for the Amedition of the Condition of the Wounded
and Sick in Armed Forces in the Field of 12 Augi849, and in Article 14 of the Geneva
Convention relative to the Protection of CiviliaarBons in Time of War of 12 August 1949,
and for the personnel entrusted with the orgamnadind administration of these zones and
localities, and with the care of the persons tmeassembled.
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Nevertheless, persons whose permanent residemgthis such zones shall have the right to
stay there.

Art. 2. No persons residing, in whatever capagitya hospital and safety zone shall perform
any work, either within or without the zone, dilgotonnected with military operations or
the production of war material.

Art. 3. The Power establishing a hospital and gafehe shall take all necessary measures to
prohibit access to all persons who have no riglésidence or entry therein.

Art. 4. Hospital and safety zones shall fulfil fliedlowing conditions:

(a) they shall comprise only a small part of theitiery governed by the Power which has
established them

(b) they shall be thinly populated in relation e fpossibilities of accommodation

(c) they shall be far removed and free from allitam}y objectives, or large industrial or
administrative establishments

(d) they shall not be situated in areas which, ating to every probability, may become
important for the conduct of the war.

Art. 5. Hospital and safety zones shall be sulifetihe following obligations:

(a) the lines of communication and means of trarisphich they possess shall not be used
for the transport of military personnel or materalen in transit

(b) they shall in no case be defended by militagans.

Art. 6. Hospital and safety zones shall be markgdnkeans of oblique red bands on a white
ground, placed on the buildings and outer precincts

Zones reserved exclusively for the wounded and siag be marked by means of the Red
Cross (Red Crescent, Red Lion and Sun) emblenmvdmita ground.

They may be similarly marked at night by meanspgrapriate illumination.

Art. 7. The Powers shall communicate to all therH@pntracting Parties in peacetime or on
the outbreak of hostilities, a list of the hospéal safety zones in the territories governed by
them. They shall also give notice of any new zaetaip during hostilities.

As soon as the adverse party has received the aben@oned notification, the zone shall be
regularly established.

If, however, the adverse party considers that dmelitions of the present agreement have not
been fulfilled, it may refuse to recognize the ztayegiving immediate notice thereof to the
Party responsible for the said zone, or may makestognition of such zone dependent upon
the institution of the control provided for in Acte 8.

Art. 8. Any Power having recognized one or sevlaaapital and safety zones instituted by
the adverse Party shall be entitled to demand abbjr one or more Special Commissions,
for the purpose of ascertaining if the zones filfi¢ conditions and obligations stipulated in
the present agreement.

For this purpose, members of the Special Commissstiall at all times have free access to
the various zones and may even reside there penthan€hey shall be given all facilities
for their duties of inspection.

Art. 9. Should the Special Commissions note anysfadtich they consider contrary to the
stipulations of the present agreement, they stiainge draw the attention of the Power
governing the said zone to these facts, and dikall time limit of five days within which the
matter should be rectified. They shall duly nottie Power which has recognized the zone.
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If, when the time limit has expired, the Power gowmeg the zone has not complied with the
warning, the adverse Party may declare that ibilonger bound by the present agreement in
respect of the said zone.

Art. 10. Any Power setting up one or more hosptad safety zones, and the adverse Parties
to whom their existence has been notified, shalninate or have nominated by the
Protecting Powers or by other neutral Powers, pesrgtigible to be members of the Special
Commissions mentioned in Articles 8 and 9.

Art. 11. In no circumstances may hospital and yafetes be the object of attack. They shall
be protected and respected at all times by théeBad the conflict.

Art. 12. In the case of occupation of a territailye hospital and safety zones therein shall
continue to be respected and utilized as such.

Their purpose may, however, be modified by the @gmg Power, on condition that all
measures are taken to ensure the safety of therseascommodated.

Art. 13. The present agreement shall also applgdalities which the Powers may utilize for
the same purposes as hospital and safety zones.

Annex Il. Draft Regulations concerning Collectivelief

Article 1. The Internee Committees shall be allowedlistribute collective relief shipments
for which they are responsible to all internees vah® dependent for administration on the
said Committee's place of internment, includingsthinternees who are in hospitals, or in
prison or other penitentiary establishments.

Art. 2. The distribution of collective relief shigmnts shall be effected in accordance with the
instructions of the donors and with a plan drawrbyphe Internee Committees. The issue of
medical stores shall, however, be made for preterém agreement with the senior medical
officers, and the latter may, in hospitals andrinéries, waive the said instructions, if the
needs of their patients so demand. Within the $intitus defined, the distribution shall
always be carried out equitably.

Art. 3. Members of Internee Committees shall bevedld to go to the railway stations or
other points of arrival of relief supplies nearith@aces of internment so as to enable them
to verify the quantity as well as the quality oéthoods received and to make out detailed
reports thereon for the donors.

Art. 4. Internee Committees shall be given thelitees necessary for verifying whether the
distribution of collective relief in all subdiviais and annexes of their places of internment
has been carried out in accordance with theiruestins.

Art. 5. Internee Committees shall be allowed to plate, and to cause to be completed by
members of the Internee Committees in labour detadlts or by the senior medical officers
of infirmaries and hospitals, forms or questionesiintended for the donors, relating to
collective relief supplies (distribution, requiremt® quantities, etc.). Such forms and
guestionnaires, duly completed, shall be forwardetie donors without delay.

Art. 6. In order to secure the regular distributafrcollective relief supplies to the internees
in their place of internment, and to meet any neébdsmay arise through the arrival of fresh
parties of internees, the Internee Committees dsballallowed to create and maintain
sufficient reserve stocks of collective relief. Finis purpose, they shall have suitable
warehouses at their disposal; each warehouse lshaitovided with two locks, the Internee
Committee holding the keys of one lock, and the mamdant of the place of internment the
keys of the other.
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Art. 7. The High Contracting Parties, and the Detag Powers in particular, shall, so far as
is in any way possible and subject to the regutatigoverning the food supply of the
population, authorize purchases of goods to be rimatheir territories for the distribution of
collective relief to the internees. They shall \ikee facilitate the transfer of funds and other
financial measures of a technical or administratie¢ure taken for the purpose of making
such purchases.

Art. 8. The foregoing provisions shall not congtan obstacle to the right of internees to
receive collective relief before their arrival inplace of internment or in the course of their
transfer, nor to the possibility of representativefs the Protecting Power, or of the
International Committee of the Red Cross or anyepthumanitarian organization giving
assistance to internees and responsible for fomguslich supplies, ensuring the distribution
thereof to the recipients by any other means thay deem suitable.

ANNEX I

I. Internment Card
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ANEXO E - Resolutions of the Diplomatic ConferenceGeneva, 12 August 1949

RESOLUTION 1

The Conference recommends that, in the case of@ui relating to the interpretation or
application of the present Conventions which carbmtsettled by other means, the High
Contracting Parties concerned endeavour to agreeebe themselves to refer such dispute
to the International Court of Justice.

RESOLUTION 2

Whereas circumstances may arise in the event ofotitereak of a future international
conflict in which there will be no Protecting Poweith whose cooperation and under whose
scrutiny the Conventions for the Protection of Wit of War can be applied; and whereas
Article 10 of the Geneva Convention for the Amdioon of the Condition of the Wounded
and Sick in Armed Forces in the Field of August 1849, Article 10 of the Geneva
Convention for the Amelioration of the Condition @ounded, Sick and Shipwrecked
Members of Armed Forces at Sea of August 12, 184%le 10 of the Geneva Convention
relative to the Treatment of Prisoners of War ofgAst 12, 1949, and Article 11 of the
Geneva Convention relative to the Protection ofil@v Persons in Time of War of August
12, 1949, provide that the High Contracting Partiesy at any time agree to entrust to a
body which offers all guarantees of impartialitydagfficacy the duties incumbent on the
Protecting Powers by virtue of the aforesaid Cotives, the Conference recommends that
consideration be given as soon as possible todhisability of setting up an international
body, the functions of which shall be, in the alegenf a Protecting Power, to fulfil the
duties performed by Protecting Powers in regarthécapplication of the Conventions for the
Protection of War Victims.

RESOLUTION 3

Whereas agreements may only with difficulty be doded during hostilities; whereas
Article 28 of the Geneva Convention for the Amdioon of the Condition of the Wounded
and Sick in Armed Forces in the Field of August 1249, provides that the Parties to the
conflict shall, during hostilities, make arrangettsefor relieving where possible retained
personnel, and shall settle the procedure of setbfr whereas Article 31 of the same
Convention provides that, as from the outbreak adtihities, Parties to the conflict may
determine by special arrangement the percentagersbnnel to be retained, in proportion to
the number of prisoners and the distribution of ##d personnel in the camps, the
Conference requests the International Committeghef Red Cross to prepare a model
agreement on the two questions referred to in Wee Articles mentioned above and to
submit it to the High Contracting Parties for thepproval.

RESOLUTION 4

Whereas Article 33 of the Geneva Convention of Jafy 1929, for the Relief of the
Wounded and Sick in Armies in the Field, concerrtmgidentity documents to be carried by
medical personnel, was only partially observed ryrihe course of the recent war, thus
creating serious difficulties for many members afcls personnel, the Conference
recommends that States and National Red Crossttesciake all necessary steps in time of
peace to have medical personnel duly provided thighbadges and identity cards prescribed
in Article 40 of the new Convention.

RESOLUTION 5
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Whereas misuse has frequently been made of the QReds emblem, the Conference
recommends that States take strict measures toeetimat the said emblem, as well as other
emblems referred to in Article 38 of the Geneva @miion for the Amelioration of the
Condition of the Wounded and Sick in Armed Forecethe Field of August 12, 1949, is used
only within the limits prescribed by the Geneva @amtions, in order to safeguard their
authority and protect their high significance.

RESOLUTION 6

Whereas the present Conference has not been af@iséahe question of the technical study
of means of communication between hospital shipsthe one hand, and warships and
military aircraft on the other, since that studymivbeyond its terms of reference; whereas
this question is of the greatest importance forgakety and efficient operation of hospital
ships, the Conference recommends that the Highr&airtg Parties will, in the near future,
instruct a Committee of Experts to examine technitgrovements of modern means of
communication between hospital ships, on the ome hand warships and military aircraft,
on the other, and also to study the possibilitydafwing up an International Code laying
down precise regulations for the use of those meansrder that hospital ships may be
assured of the maximum protection and be enableddoate with the maximum efficiency.
RESOLUTION 7

The Conference, being desirous of securing the maxi protection for hospital ships,
expresses the hope that all High Contracting Patitethe Geneva Convention for the
Amelioration of the Condition of Wounded, Sick athipwrecked Members of Armed
forces at Sea of August 12, 1949, will arrange, twaen ever conveniently practicable, such
ships shall frequently and regularly broadcastipadrs of their position, route and speed.
RESOLUTION 8

The Conference wishes to affirm before all natidhat, its work having been inspired solely
by humanitarian aims, its earnest hope is thatenfuture, Governments may never have to
apply the Geneva Conventions for the ProtectiolVaf Victims; that its strongest desire is
that the Powers, great and small, may always raddendly settlement of their differences
through cooperation and understanding betweenmsgtgw that peace shall reign on earth for
ever.

RESOLUTION 9

Whereas Article 71 of the Geneva Convention redatosthe Treatment of Prisoners of War
of August 12, 1949, provides that prisoners of waAo have been without news for a long
period, or who are unable to receive news fronr thext of kin or to give them news by the
ordinary postal route, as well as those who am@ gteat distance from their home, shall be
permitted to send telegrams, the fees being chaagadhst the prisoners of war's account
with the Detaining Power or paid in the currencyhetir disposal, and that prisoners of war
shall likewise benefit by these facilities in casésirgency; and whereas to reduce the cost,
often prohibitive, of such telegrams or cablesappears necessary that some method of
grouping messages should be introduced wherebyriassef short specimen messages
concerning personal health, health of relative®iahe, schooling, finance, etc., could be
drawn up and numbered, for use by prisoners of iwahe aforesaid circumstances, the
Conference, therefore, requests the Internatiomahr@ittee of the Red Cross to prepare a
series of specimen messages covering these reguiterand to submit them to the High
Contracting Parties for their approval.
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RESOLUTION 10

The Conference considers that the conditions umdech a Party to a conflict can be
recognized as a belligerent by Powers not taking ipathis conflict, are governed by the
general rules of international law on the subjeat are in no way modified by the Geneva
Conventions.

RESOLUTION 11

Whereas the Geneva Conventions require the Internainal Committee of the Red
Cross to be ready at all times and in all circumstaces to fulfil the humanitarian tasks
entrusted to it by these Conventions, the Confereec recognizes the necessity of
providing regular financial support for the Interna tional Committee of the Red Cross.
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ANEXO F — Protocol Additional to the Geneva Converibns of 12 August 1949, and
relating to the Protection of Victims of International Armed Conflicts (Protocol 1), 8
June 1977

Preamble.

The High Contracting Parties,

Proclaiming their earnest wish to see peace prawaing peoples,

Recalling that every State has the duty, in confiyrmith the Charter of the United Nations,
to refrain in its international relations from ttieeat or use of force against the sovereignty,
territorial integrity or political independence ary State, or in any other manner inconsistent
with the purposes of the United Nations,

Believing it necessary nevertheless to reaffirm deglelop the provisions protecting the
victims of armed conflicts and to supplement measiumtended to reinforce their application,
Expressing their conviction that nothing in thi®tcol or in the Geneva Conventions of 12
August 1949 can be construed as legitimizing oha@nzing any act of aggression or any
other use of force inconsistent with the ChartethefUnited Nations,

Reaffirming further that the provisions of the Gem&onventions of 12 August 1949 and of
this Protocol must be fully applied in all circumastes to all persons who are protected by
those instruments, without any adverse distindtiased on the nature or origin of the armed
conflict or on the causes espoused by or attribtttelde Parties to the conflict,

Have agreed on the following:

PART I. GENERAL PROVISIONS

Art 1. General principles and scope of application

1. The High Contracting Parties undertake to retsped to ensure respect for this Protocol in
all circumstances.

2. In cases not covered by this Protocol or by rothiernational agreements, civilians and
combatants remain under the protection and aushofithe principles of international law
derived from established custom, from the prin@méhumanity and from dictates of public
conscience.

3. This Protocol, which supplements the Geneva €wotons of 12 August 1949 for the
protection of war victims, shall apply in the stioas referred to in Article 2 common to
those Conventions.

4. The situations referred to in the preceding gragah include armed conflicts which
peoples are fighting against colonial dominatior atien occupation and against racist
regimes in the exercise of their right of self-det@ation, as enshrined in the Charter of the
United Nations and the Declaration on Principlesndérnational Law concerning Friendly
Relations and Co-operation among States in accoedanth the Charter of the United
Nations.

Art 2. Definitions

For the purposes of this Protocol

(a) “First Convention”, “Second Convention”, “Thi@onvention” and “Fourth Convention”
mean, respectively, the Geneva Convention for theelforation of the Condition of the
Wounded and Sick in Armed Forces in the Field oAL@ust 1949; the Geneva Convention
for the Amelioration of the Condition of WoundedgclS and Ship-wrecked Members of
Armed Forces at Sea of 12 August 1949; the Genevedhtion relative to the Treatment of
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Prisoners of War of 12 August 1949; the Geneva €Eption relative to the Protection of
Civilian Persons in Time of War of 12 August 1948he Conventions” means the four
Geneva Conventions of 12 August 1949 for the ptmteo©f war victims;

(b) “Rules of international law applicable in armeanflict” means the rules applicable in
armed conflict set forth in international agreemsetat which the Parties to the conflict are
Parties and the generally recognized principles raels of international law which are
applicable to armed conflict;

(c) “Protecting Power” means a neutral or otherteStet a Party to the conflict which has
been designated by a Party to the conflict andpedeby the adverse Party and has agreed
to carry out the functions assigned to a ProtecRogver under the Conventions and this
Protocol,

(d) “Substitute” means an organization acting iacpl of a Protecting Power in accordance
with Article 5.

Art 3. Beginning and end of application

Without prejudice to the provisions which are apglile at all times:

(a) the Conventions and this Protocol shall appiynfthe beginning of any situation referred
to in Article 1 of this Protocol.

(b) the application of the Conventions and of tAietocol shall cease, in the territory of
Parties to the conflict, on the general close ditany operations and, in the case of occupied
territories, on the termination of the occupatiemcept, in either circumstance, for those
persons whose final release, repatriation or rabishment takes place thereafter. These
persons shall continue to benefit from the releyanovisions of the Conventions and of this
Protocol until their final release repatriationrerestablishment.

Art 4. Legal status of the Parties to the conflict

The application of the Conventions and of this &ot, as well as the conclusion of the
agreements provided for therein, shall not affeetlegal status of the Parties to the conflict.
Neither the occupation of a territory nor the apgtion of the Conventions and this Protocol
shall affect the legal status of the territory iregtion.

Art 5. Appointment of Protecting Powers and of tlseibstitute

1. It is the duty of the Parties to a conflict frahe beginning of that conflict to secure the
supervision and implementation of the Conventiang @f this Protocol by the application of
the system of Protecting Powers, including intéx #ile designation and acceptance of those
Powers, in accordance with the following paragraptistecting Powers shall have the duty
of safeguarding the interests of the Parties tatmdlict.

2. From the beginning of a situation referred tAnticle 1, each Party to the conflict shall
without delay designate a Protecting Power forpghgose of applying the Conventions and
this Protocol and shall, likewise without delay dadthe same purpose, permit the activities
or a Protecting Power which has been accepteddxy such after designation by the adverse
Party.

3. If a Protecting Power has not been designatedcoepted from the beginning of a
situation referred to in Article 1, the InternatbriCommittee of the Red Cross, without
prejudice to the right of any other impartial huntamnan organization to do likewise, shall
offer its good offices to the Parties to the canfivith a view to the designation without
delay of a Protecting Power to which the Partietheoconflict consent. For that purpose it
may inter alia ask each Party to provide it witlsaof at least five States which that Party
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considers acceptable to act as Protecting Powdis dyehalf in relation to an adverse Party
and ask each adverse Party to provide a list leaat five States which it would accept as the
Protecting Power of the first Party; these listallsbe communicated to the Committee
within two weeks after the receipt or the requetstshall compare them and seek the
agreement of any proposed State named on both lists

4. If, despite the foregoing, there is no Protertifower, the Parties to the conflict shall
accept without delay an offer which may be madéhleyinternational Committee of the Red
Cross or by any other organization which offersgalhirantees of impartiality and efficacy,
after due consultations with the said Parties akingy into account the result of these
consultations, to act as a substitute. The funotgf such a substitute is subject to the
consent of the Parties to the conflict; every effbrall be made by the Parties to the conflict
to facilitate the operations of the substitute Ire tperformance of its tasks under the
Conventions and this Protocol.

5. In accordance with Article 4, the designatiod acceptance of Protecting Powers for the
purpose of applying the Conventions and this Padteball not affect the legal status of the
Parties to the conflict or of any territory, inclnd occupied territory.

6. The maintenance of diplomatic relations betwieariies to the conflict or the entrusting of
the protection of a Party's interests and thosgsahationals to a third State in accordance
with the rules of international law relating to limatic relations is no obstacle to the
designation of Protecting Powers for the purposeamblying the Conventions and this
Protocol.

7. Any subsequent mention in this Protocol of aé€uting Power includes also a substitute.
Art 6. Qualified persons

1. The High Contracting Parties shall, also in p&ate, endeavour, with the assistance of
the national Red Cross (Red Crescent, Red Lion &umt) Societies, to train qualified
personnel to facilitate the application of the Cemons and of this Protocol, and in
particular the activities of the Protecting Powers.

2. The recruitment and training of such personrelathin domestic jurisdiction.

3. The International Committee of the Red Crosdl di@d at the disposal of the High
Contracting Parties the lists of persons so trambagth the High Contracting Parties may
have established and may have transmitted to thédrpurpose.

4. The conditions governing the employment of spetsonnel outside the national territory
shall, in each case, be the subject of speciabaggats between the Parties concerned.
Article 7 - Meetings

The depositary of this Protocol shall convene atmgeof the High Contracting Parties, at
the request of one or more of the said Partiesugaah, the approval of the majority of the
said Parties, to consider general problems conogtthie application of the Conventions and
of the Protocol.

Part. Il WOUNDED, SICK AND SHIPWRECKED

Section | : General Protection

Art 8. Terminology

For the purposes of this Protocol:

a) “Wounded” and “sick” mean persons, whether @uijitor civilian, who, because of trauma,
disease or other physical or mental disorder alility, are in need of medical assistance or
care and who refrain from any act of hostility. $ad¢erms also cover maternity cases, new-
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born babies and other persons who may be in neadmédiate medical assistance or care,
such as the infirm or expectant mothers, and wfrairefrom any act of hostility;

b) “Shipwrecked” means persons, whether militarycieilian, who are in peril at sea or in
other waters as a result of misfortune affectingnitror the vessel or aircraft carrying them
and who refrain from any act of hostility. Thesegoas, provided that they continue to
refrain from any act of hostility, shall continue be considered shipwrecked during their
rescue until they acquire another status unde€tverentions or this Protocol;

c) “Medical personnel” means those persons assjdned Party to the conflict, exclusively
to the medical purposes enumerated under e) dret@dministration of medical units or to
the operation or administration of medical trangpoSuch assignments may be either
permanent or temporary. The term includes:

i) medical personnel of a Party to the conflict,etfter military or civilian, including those
described in the First and Second Conventions, tnode assigned to civil defence
organizations;

i) medical personnel of national Red Cross (RedsCent, Red Lion and Sun) Societies and
other national voluntary aid societies duly recagdi and authorized by a Party to the
conflict;

iii) medical personnel or medical units or medicahsports described in Article 9, paragraph
2.

d) “Religious personnel” means military or civiligmersons, such as chaplains, who are
exclusively engaged in the work of their ministndaattached:

i) to the armed forces of a Party to the conflict;

i) to medical units or medical transports of atiP#o the conflict;

iii) to medical units or medical transports desedhbn Article 9, Paragraph 2; or

iv) to civil defence organizations of a Party te ttonflict.

The attachment of religious personnel may be eifi@manent or temporary, and the
relevant provisions mentioned under k) apply torthe

e) “Medical units” means establishments and otheitsy whether military or civilian,
organized for medical purposes, namely the seanchcbllection, transportation, diagnosis
or treatment - including first-aid treatment - bétwounded, sick and shipwrecked, or for the
prevention of disease. The term includes for exammbspitals and other similar units, blood
transfusion centres, preventive medicine centred iastitutes, medical depots and the
medical and pharmaceutical stores of such unitdidaé units may be fixed or mobile,
permanent or temporary;

f) “Medical transportation” means the conveyancdand, water or air of the wounded, sick,
shipwrecked, medical personnel, religious persgmmebical equipment or medical supplies
protected by the Conventions and by this Protocol;

g) “Medical transports” means any means of trartsion, whether military or civilian,
permanent or temporary, assigned exclusively toicaétransportation and under the control
of a competent authority of a Party to the conflict

h) “Medical vehicles” means any medical transpbyt¢and;

i) “Medical ships and craft” means any medical $gaorts by water;

J) “Medical aircraft” means any medical transpdisair;

k) “Permanent medical personnel”’, “permanent medigats” and “permanent medical
transports” mean those assigned exclusively to caégurposes for an indeterminate period.
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“Temporary medical personnel” “temporary medicaitsih and “temporary medical
transports” mean those devoted exclusively to nadgarposes for limited periods during
the whole of such periods. Unless otherwise spmtifthe terms “medical personnel”,
“medical units” and “medical transports” cover bgigrmanent and temporary categories;

[) “Distinctive emblem” means the distinctive emilef the red cross, red crescent or red
lion and sun on a white ground when used for tlm¢egtion of medical units and transports,
or medical and religious personnel, equipment ppkes;

m) “Distinctive signal” means any signal or messeapeecified for the identification
exclusively of medical units or transports in Clemptl of Annex | to this Protocol.

Art 9. Field of application

1. This Part, the provisions of which are intenttedmeliorate the condition of the wounded,
sick and shipwrecked, shall apply to all thosedéd by a situation referred to in Article 1,
without any adverse distinction founded on racdpwg sex, language, religion or belief
political or other opinion, national or social angwealth, birth or other status, or on any
other similar criteria.

2. The relevant provisions of Articles 27 and 32tlé First Convention shall apply to
permanent medical units and transports (other tiwapital ships, to which Article 25 of the
Second Convention applies) and their personnel raadeable to a Party to the conflict for
humanitarian purposes:

(a) by a neutral or other State which is not ayParthat conflict;

(b) by a recognized and authorized aid societyuohsa State;

(c) by an impartial international humanitarian argation.

Art 10 Protection and care

1. All the wounded, sick and shipwrecked, to whigreParty they belong, shall be respected
and protected.

2. In all circumstances they shall be treated hwetyaand shall receive, to the fullest extent
practicable and with the least possible delayntieelical care and attention required by their
condition. There shall be no distinction among thisunded on any grounds other than
medical ones.

Article 11 - Protection of persons

1. The physical or mental health and integrity efgons who are in the power of the adverse
Party or who are interned, detained or otherwig®ided of liberty as a result of a situation
referred to in Article 1 shall not be endangered dwy unjustified act or omission.
Accordingly, it is prohibited to subject the persaescribed in this Article to any medical
procedure which is not indicated by the state @iltheof the person concerned and which is
not consistent with generally accepted medical dgeds which would be applied under
similar medical circumstances to persons who atemas of the Party conducting the
procedure and who are in no way deprived of liberty

2. ltis, in particular, prohibited to carry out sach persons, even with their consent:

(a) physical mutilations;

(b) medical or scientific experiments;

(c) removal of tissue or organs for transplantatiexcept where these acts are justified in
conformity with the conditions provided for in pgraph 1.

3. Exceptions to the prohibition in paragraph 2ni@y be made only in the case of donations
of blood for transfusion or of skin for graftingrgvided that they are given voluntarily and
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without any coercion or inducement, and then oahthierapeutic purposes, under conditions
consistent with generally accepted medical staredand controls designed for the benefit of
both the donor and the recipient.

4. Any wilful act or omission which seriously endans the physical or mental health or
integrity of any person who is in the power of atf?ather than the one on which he depends
and which either violates any of the prohibitionsparagraphs 1 and 2 or fails to comply
with the requirements of paragraph 3 shall be aggbaeach of this Protocol.

5. The persons described in paragraph 1 have gheé to refuse any surgical operation. In
case of refusal, medical personnel shall endeawoolbtain a written statement to that effect,
signed or acknowledged by the patient.

6. Each Party to the conflict shall keep a medreabrd for every donation of blood for
transfusion or skin for grafting by persons refdrte in paragraph 1, if that donation is made
under the responsibility of that Party. In additi@ach Party to the conflict shall endeavour
to keep a record of all medical procedures undertakith respect to any person who is
interned, detained or otherwise deprived of libeasya result of a situation referred to in
Article 1. These records shall be available atialés for inspection by the Protecting Power.
Art 12 Protection of medical units

1. Medical units shall be respected and protectaall @imes and shall not be the object of
attack.

2. Paragraph 1 shall apply to civilian medical sinirovided that they:

(a) belong to one of the Parties to the conflict;

(b) are recognized and authorized by the competetitority of one of the Parties to the
conflict; or

(c) are authorized in conformity with Article 9,rmpgraph 2, of this Protocol or Article 27 of
the First Convention.

3. The Parties to the conflict are invited to notfach other of the location of their fixed
medical units. The absence of such notificatiorll sta exempt any of the Parties from the
obligation to comply with the provisions of parggjnal.

4. Under no circumstances shall medical units bedua an attempt to shield military
objectives from attack. Whenever possible, the i®arto the conflict shall ensure that
medical units are so sited that attacks againstamyilobjectives do not imperil their safety.
Art 13. Discontinuance of protection of civilian cheal units

1. The protection to which civilian medical unite a&ntitled shall not cease unless they are
used to commit, outside their humanitarian functiacts harmful to the enemy. Protection
may, however, cease only after a warning has beem getting, whenever appropriate, a
reasonable time-limit, and after such warning leasained unheeded.

2. The following shall not be considered as actsnfid to the enemy:

(a) that the personnel of the unit are equippedh Wgtht individual weapons for their own
defence or for that of the wounded and sick inrtblearge;

(b) that the unit is guarded by a picket or by sestor by an escort;

(c) that small arms and ammunition taken from tlo@imded and sick, and not yet handed to
the proper service, are found in the units;

(d) that members of the armed forces or other cémmtsare in the unit for medical reasons.
Art 14 - Limitations on requisition of civilian mexhl units
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1. The Occupying Power has the duty to ensure ttatmedical needs of the civilian
population in occupied territory continue to befad.

2. The Occupying Power shall not, therefore, ratjais civilian medical units, their
equipment, their materiel or the services of tipgrsonnel, so long as these resources are
necessary for the provision of adequate medicalicees for the civilian population and for
the continuing medical care of any wounded and alickady under treatment.

3. Provided that the general rule in paragraph ricoes to be observed, the Occupying
Power may requisition the said resources, subgeitte following particular conditions:

(a) that the resources are necessary for the atdegod immediate medical treatment of the
wounded and sick members of the armed forces oOt®ipying Power or of prisoners of
war;

(b) that the requisition continues only while suatessity exists; and

(c) that immediate arrangements are made to erisatehe medical needs of the civilian
population, as well as those of any wounded arldwider treatment who are affected by the
requisition, continue to be satisfied.

Art 15. Protection of civilian medical and relig®personnel

1. Civilian medical personnel shall be respecteti@otected.

2. If needed, all available help shall be affordedcivilian medical personnel in an area
where civilian medical services are disrupted lasom of combat activity.

3. The Occupying Power shall afford civilian medliparsonnel in occupied territories every
assistance to enable them to perform, to the ebew ability, their humanitarian functions.
The Occupying Power may not require that, in th&fgpmance of those functions, such
personnel shall give priority to the treatment oy @erson except on medical grounds. They
shall not be compelled to carry out tasks whichrasecompatible with their humanitarian
mission.

4. Civilian medical personnel shall have accesatpplace where their services are essential,
subject to such supervisory and safety measurdbeaselevant Party to the conflict may
deem necessary.

5. Civilian religious personnel shall be respectsdl protected. The provisions of the
Conventions and of this Protocol concerning thetqmtion and identification of medical
personnel shall apply equally to such persons.

Art 16. General protection of medical duties

1. Under no circumstances shall any person be pedifor carrying out medical activities
compatible with medical ethics, regardless of taespn benefiting therefrom.

2. Persons engaged in medical activities shallbeotompelled to perform acts or to carry
out work contrary to the rules of medical ethicstmrother medical rules designed for the
benefit of the wounded and sick or to the provisiohthe Conventions or of this Protocol, or
to refrain from performing acts or from carryingtonork required by those rules and
provisions.

3. No person engaged in medical activities shalcdmpelled to give to anyone belonging
either to an adverse Party, or to his own Partgpixas required by the law of the latter Party,
any information concerning the wounded and sick ate or who have been, under his care,
if such information would, in his opinion, proverhdul to the patients concerned or to their
families. Regulations for the compulsory notificeti of communicable diseases shall,
however, be respected.
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Art 17. Role of the civilian population and of adcieties

1. The civilian population shall respect the wouhdsick and shipwrecked, even if they
belong to the adverse Party, and shall commit n@fagiolence against them. The civilian
population and aid societies, such as national ®eds (Red Crescent, Red Lion and Sun)
Societies, shall be permitted, even on their ovitraiive, to collect and care for the wounded,
sick and shipwrecked, even in invaded or occupieshsa No one shall be harmed,
prosecuted, convicted or punished for such humaantacts.

2. The Parties to the conflict may appeal to theliah population and the aid societies
referred to in paragraph 1 to collect and carelierwounded, sick and shipwrecked, and to
search for the dead and report their location; tebgll grant both protection and the
necessary facilities to those who respond to thpeal. If the adverse Party gains or regains
control of the area, that Party also shall afftrel $ame protection and facilities for as long as
they are needed.

Art 18. Identification

1. Each Party to the conflict shall endeavour tsue@ that medical and religious personnel
and medical units and transports are identifiable.

2. Each Party to the conflict shall also endeawouadopt and to implement methods and
procedures which will make it possible to recognizedical units and transports which use
the distinctive emblem and distinctive signals.

3. In occupied territory and in areas where fightis taking place or is likely to take place,
civiian medical personnel and civilian religiougrponnel should be recognizable by the
distinctive emblem and an identity card certifythgir status.

4. With the consent of the competent authority, icedinits and transports shall be marked
by the distinctive emblem. The ships and craftireféto in Article 22 of this Protocol shall
be marked in accordance with the provisions of3aeond Convention.

5. In addition to the distinctive emblem, a Padythe conflict may, as provided in Chapter
Il of Annex | to this Protocol, authorize the uskdistinctive signals to identify medical
units and transports. Exceptionally, in the specades covered in that Chapter, medical
transports may use distinctive signals without ldigpg the distinctive emblem.

6. The application of the provisions of paragraghso 5 of this article is governed by
Chapters | to 11l of Annex I to this Protocol. Saja designated in Chapter Ill of the Annex
for the exclusive use of medical units and trantspsinall not, except as provided therein, be
used for any purpose other than to identify the ioadinits and transports specified in that
Chapter.

7. This article does not authorize any wider uséhefdistinctive emblem in peacetime than
is prescribed in Article 44 of the First Convention

8. The provisions of the Conventions and of thistétol relating to supervision of the use of
the distinctive emblem and to the prevention amassion of any misuse thereof shall be
applicable to distinctive signals.

Art 19. Neutral and other States not Parties tactdlict

Neutral and other States not Parties to the cardghall apply the relevant provisions of this
Protocol to persons protected by this Part who to@yreceived or interned within their
territory, and to any dead of the Parties to tloatflcct whom they may find.

Art 20. - Prohibition of reprisals
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Reprisals against the persons and objects protegtdus Part are prohibited.

SECTION Il. MEDICAL TRANSPORTATION

Art 21. Medical vehicles

Medical vehicles shall be respected and protectetie same way as mobile medical units
under the Conventions and this Protocol.

Art 22. Hospital ships and coastal rescue craft

1. The provisions of the Conventions relating to:

(a) vessels described in Articles 22, 24, 25 andfalie Second Convention,

(b) their lifeboats and small cratft,

(c) their personnel and crews, and

(d) the wounded; sick and shipwrecked on board.

shall also apply where these vessels carry civiiaounded, sick and shipwrecked who do
not belong to any of the categories mentioned iticker 13 of the Second Convention. Such
civilians shall not, however, be subject to suremo any Party which is not their own, or to
capture at sea. If they find themselves in the paf@ Party to the conflict other than their
own they shall be covered by the Fourth Converdiath by this Protocol.

2. The protection provided by the Conventions tese¢és described in Article 25 of the
Second Convention shall extend to hospital shipderevailable for humanitarian purposes
to a Party to the conflict:

(a) by a neutral or other State which is not ayParthat conflict; or

(b) by an impatrtial international humanitarian orgation,

provided that, in either case, the requirementssein that Article are complied with.

3. Small craft described in Article 27 of the Set@onvention shall be protected, even if the
notification envisaged by that Article has not beeade. The Parties to the conflict are,
nevertheless, invited to inform each other of aetails of such craft which will facilitate
their identification and recognition.

Art 23. Other medical ships and craft

1. Medical ships and craft other than those refetcein Article 22 of this Protocol and
Article 38 of the Second Convention shall, whethiesea or in other waters, be respected and
protected in the same way as mobile medical umtieuthe Conventions and this Protocol.
Since this protection can only be effective if tloey be identified and recognized as medical
ships or craft, such vessels should be marked thighdistinctive emblem and as far as
possible comply with the second paragraph of Aet&3 of the Second Convention.

2. The ships and craft referred to in paragraphall semain subject to the laws of war. Any
warship on the surface able immediately to enfal€eeommand may order them to stop,
order them off, or make them take a certain cowsd,they shall obey every such command.
Such ships and craft may not in any other way kertkd from their medical mission so long
as they are needed for the wounded, sick and sagked on board.

3. The protection provided in paragraph 1 shalkeeanly under the conditions set out in
Articles 34 and 35 of the Second Convention. A rcledusal to obey a command given in
accordance with paragraph 2 shall be an act hartofthe enemy under Article 34 of the
Second Convention.

4. A Party to the conflict may notify any adversatl as far in advance of sailing as possible
of the name, description, expected time of sailooyrse and estimated speed of the medical
ship or craft, particularly in the case of shipsogér 2,000 gross tons, and may provide any
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other information which would facilitate identifitan and recognition. The adverse Party
shall acknowledge receipt of such information.

5. The provisions of Article 37 of the Second Cartian shall apply to medical and religious
personnel in such ships and cratft.

6. The provisions of the Second Convention shalhago the wounded, sick and
shipwrecked belonging to the categories referrenh tarticle 13 of the Second Convention
and in Article 44 of this Protocol who may be onalm such medical ships and cratft.
Wounded, sick and shipwrecked civilians who do hetong to any or the categories
mentioned in Article 13 of the Second Conventiomllshot be subject, at sea, either to
surrender to any Party which is not their own,corégmoval from such ships or craft; if they
find themselves in the power of a Party to the kembther than their own, they shall be
covered by the Fourth Convention and by this Paltoc

Art 24. Protection of medical Aircraft

Medical aircraft shall be respected and protedabject to the provisions of this Part.

Art 25. Medical aircraft in areas not controlled dry adverse Party

In and over land areas physically controlled bgrfdly forces, or in and over sea areas not
physically controlled by an adverse Party, the @espnd protection of medical aircraft of a
Party to the conflict is not dependent on any agere with an adverse Party. For greater
safety, however, a Party to the conflict operatiagnedical aircraft in these areas may notify
the adverse Party, as provided in Article 29, imtipalar when such aircraft are making
flights bringing them within range of surface-to-aeapons systems of the adverse Party.
Art 26. Medical aircraft in contact or similar zane

1. In and over those parts of the contact zone hvhie physically controlled by friendly
forces and in and over those areas the physicdtatasf which is not clearly established,
protection for medical aircraft can be fully effiset only by prior agreement between the
competent military authorities of the Parties te ttonflict, as provided for in Article 29.
Although, in the absence of such an agreement, qakedircraft operate at their own risk,
they shall nevertheless be respected after they baen recognized as such.

2. “Contact zone” means any area on land wheréotiweard elements of opposing forces are
in contact with each other, especially where theyexposed to direct fire from the ground.
Art 27. Medical aircraft in areas controlled byaverse Party

1. The medical aircraft of a Party to the confibiall continue to be protected while flying
over land or sea areas physically controlled byaawerse Party, provided that prior
agreement to such flights has been obtained framctimpetent authority of that adverse
Party.

2. A medical aircraft which flies over an area pbgHy controlled by an adverse Party
without, or in deviation from the terms of, an agrent provided for in paragraph 1, either
through navigational error or because of an emengaffecting the safety of the flight, shall
make every effort to identify itself and to infortime adverse Party of the circumstances. As
soon as such medical aircraft has been recognizétebadverse Party, that Party shall make
all reasonable efforts to give the order to landooalight on water, referred to in Article 30,
paragraph 1, or to take other measures to safegisaosvn interests, and, in either case, to
allow the aircraft time for compliance, before négm to an attack against the aircraft.

Art 28. Restrictions on operations of medical afcr
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1. The Parties to the conflict are prohibited frasing their medical aircraft to attempt to
acquire any military advantage over an adverseyPahe presence of medical aircraft shall
not be used in an attempt to render military olbjestimmune from attack.

2. Medical aircraft shall not be used to collectransmit intelligence data and shall not carry
any equipment intended for such purposes. Thepratgbited from carrying any persons or
cargo not included within the definition in Articl@ (6). The carrying on board of the
personal effects of the occupants or of equipmetended solely to facilitate navigation,
communication or identification shall not be comset as prohibited,

3. Medical aircraft shall not carry any armamentept small arms and ammunition taken
from the wounded, sick and shipwrecked on boardrertd/et handed to the proper service,
and such light individual weapons as may be necgdsaenable the medical personnel on
board to defend themselves and the wounded, stkla@pwrecked in their charge.

4. While carrying out the flights referred to intistes 26 and 27, medical aircraft shall not,
except by prior agreement with the adverse Pagyuded to search for the wounded, sick
and shipwrecked.

Art 29. Notifications and agreements concerning icedircraft

1. Notifications under Article 25, or requests fior agreement under Articles 26, 27, 28,
paragraph 4, or 31 shall state the proposed nuofbmedical aircraft, their flight plans and
means of identification, and shall be understoothéan that every flight will be carried out
in compliance with Article 28.

2. A Party which receives a notification given undeticle 25 shall at once acknowledge
receipt of such notification. 3. A Party which rees a request for prior agreement under
Articles 25, 27, 28, paragraph 4, or 31 shall, g@dly as possible, notify the requesting
Party:

(a) that the request is agreed to;

(b) that the request is denied; or

(c) of reasonable alternative proposals to the esqjut may also propose prohibition or
restriction of other flights in the area during tiae involved. If the Party which submitted
the request accepts the alternative proposalshall notify the other Party of such
acceptance.

4. The Parties shall take the necessary measumssstoe that notifications and agreements
can be made rapidly.

5. The Parties shall also take the necessary nemsasudisseminate rapidly the substance of
any such notifications and agreements to the mylmits concerned and shall instruct those
units regarding the means of identification thatl we used by the medical aircraft in
guestion.

Art 30. Landing and inspection of medical aircraft

1. Medical aircraft flying over areas which are gicglly controlled by an adverse Party, or
over areas the physical control of which is noadieestablished, may be ordered to land or
to alight on water, as appropriate, to permit im$pp@ in accordance with the following
paragraphs. Medical aircraft shall obey any sudeior

2. If such an aircraft lands or alights on watehngtier ordered to do so or for other reasons,
it may be subjected to inspection solely to detaarithe matters referred to in paragraphs 3
and 4. Any such inspection shall be commenced withdelay and shall be conducted
expeditiously. The inspecting Party shall not reguhe wounded and sick to be removed
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from the aircraft unless their removal is esserftalthe inspection. That Party shall in any
event ensure that the condition of the wounded siokl is not adversely affected by the
inspection or by the removal.

3. If the inspection discloses that the aircraft:

(a) is a medical aircraft within the meaning ofiélg 8, sub-paragraph j),

(b) is not in violation of the conditions presciibi@ Article 28, and

(c) has not flown without or in breach of a prigreement where such agreement is required,
the aircraft and those of its occupants who belonpe adverse Party or to a neutral or other
State not a Party to the conflict shall be autteatito continue the flight without delay.

4. If the inspection discloses that the aircraft:

(a) is not a medical aircraft within the meaningoficle 8, sub-paragraph j),

(b) is in violation or the conditions prescribedArticle 28, or

(c) has flown without or in breach of a prior agremt where such agreement is required,
the aircraft may be seized. Its occupants shaltréated in conformity with the relevant
provisions of the Conventions and of this Protodahy aircraft seized which had been
assigned as a permanent medical aircraft may lmetheesafter only as a medical aircraft.

Art 31. Neutral or other States not Parties toceflict

1. Except by prior agreement, medical aircraft Ishat fly over or land in the territory of a
neutral or other State not a Party to the confliciwever, with such an agreement, they shall
be respected throughout their flight and also fa tluration of any calls in the territory.
Nevertheless they shall obey any summons to lamd alight on water, as appropriate.

2. Should a medical aircraft, in the absence dcdgnreement or in deviation from the terms of
an agreement, fly over the territory of a neutnalother State not a Party to the conflict,
either through navigational error or because oérmergency affecting the safety of the flight,
it shall make every effort to give notice of thglfit and to identify itself. As soon as such
medical aircraft is recognized, that State shakenall reasonable efforts to give the order to
land or to alight on water referred to in Articl®, $aragraph 1, or to take other measures to
safeguard its own interests, and, in either casallow the aircraft time for compliance,
before resorting to an attack against the aircratft.

3. If a medical aircraft, either by agreement othia circumstances mentioned in paragraph 2,
lands or alights on water in the territory of a tnaluor other State not Party to the conflict,
whether ordered to do so or for other reasonsaitoeaft shall be subject to inspection for
the purposes of determining whether it is in fachedical aircraft. The inspection shall be
commenced without delay and shall be conducteddtipasly. The inspecting Party shall
not require the wounded and sick of the Party dpeydhe aircraft to be removed from it
unless their removal is essential for the inspectithe inspecting Party shall in any event
ensure that the condition of the wounded and siakot adversely affected by the inspection
or the removal. If the inspection discloses that dlircraft is in fact a medical aircraft, the
aircraft with its occupants, other than those whastbe detained in accordance with the
rules of international law applicable in armed d¢ietfshall be allowed to resume its flight,
and reasonable facilities shall be given for thatiomation of the flight. If the inspection
discloses that the aircraft is not a medical aftcitashall be seized and the occupants treated
in accordance with paragraph 4.

4. The wounded, sick and shipwrecked disembark#terwise than temporarily, from a
medical aircraft with the consent of the local auiites in the territory of a neutral or other
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State not a Party to the conflict shall, unlesseedrotherwise between that State and the
Parties to the conflict, be detained by that Stateere so required by the rules of
international law applicable in armed conflict,9nch a manner that they cannot again take
part in the hostilities. The cost of hospital treaht and internment shall be borne by the
State to which those persons belong.

5. Neutral or other States not Parties to the adrghall apply any conditions and restrictions
on the passage of medical aircraft over, or orlahding of medical aircraft in, their territory
equally to all Parties to the conflict.

Section Ill Missing and Dead Persons

Art 32. General principle

In the implementation of this Section, the actestiof the High Contracting Parties, of the
Parties to the conflict and of the internationaimamitarian organizations mentioned in the
Conventions and in this Protocol shall be promptednly by the right of families to know
the fate of their relatives.

Art 33. Missing persons

1. As soon as circumstances permit, and at thetl&tem the end of active hostilities, each
Party to the conflict shall search for the persom® have been reported missing by an
adverse Party. Such adverse Party shall transinrelevant information concerning such
persons in order to facilitate such searches.

2. In order to facilitate the gathering of informoeat pursuant to the preceding paragraph, each
Party to the conflict shall, with respect to pesavho would not receive more favourable
consideration under the Conventions and this Potitoc

(a) record the information specified in Article 188 the Fourth Convention in respect of
such persons who have been detained, imprison@therwise held in captivity for more
than two weeks as a result of hostilities or octiopaor who have died during any period of
detention;

(b) to the fullest extent possible, facilitate aifdjeed be, carry out the search for and the
recording of information concerning such persorthefy have died in other circumstances as
a result of hostilities or occupation.

3. Information concerning persons reported mispimguant to paragraph 1 and requests for
such information shall be transmitted either diseot through the Protecting Power or the
Central Tracing Agency of the International Comeettof the Red Cross or national Red
Cross (Red Crescent, Red Lion and Sun) Societié®r&the information is not transmitted
through the International Committee of the Red €rasd its Central Tracing Agency, each
Party to the conflict shall ensure that such infation is also supplied to the Central Tracing
Agency.

4. The Parties to the conflict shall endeavourgi@a on arrangements for teams to search for,
identify and recover the dead from battlefield ara@acluding arrangements, if appropriate,
for such teams to be accompanied by personnekdddierse Party while carrying out these
missions in areas controlled by the adverse PBRegsonnel of such teams shall be respected
and protected while exclusively carrying out thdages.

Art 34. Remains of deceased

1. The remains of persons who have died for reasslated to occupation or in detention
resulting from occupation or hostilities and thasepersons not nationals of the country in
which they have died as a result of hostilitiedidbarespected, and the gravesites of all such
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persons shall be respected, maintained and markquoxided for in Article 130 of the
Fourth Convention, where their remains or gravesiteuld not receive more favourable
consideration under the Conventions and this Pobtoc

2. As soon as circumstances and the relations betWe adverse Parties permit, the High
Contracting Parties in whose territories graves asdhe case may be, other locations of the
remains of persons who have died as a result dfiliies or during occupation or in
detention are situated, shall conclude agreemerdsder:

(a) to facilitate access to the gravesites by ikaatof the deceased and by representatives of
official graves registration services and to reguléhe practical arrangements for such
access;

(b) to protect and maintain such gravesites permtane

(c) to facilitate the return of the remains of thexeased and of personal effects to the home
country upon its request or, unless that countrgaib, upon the request of the next of kin.

3. In the absence of the agreements provided f@amgraph 2 (b) or (c) and if the home
country or such deceased is not willing to arraagigs expense for the maintenance of such
gravesites, the High Contracting Party in whosettey the gravesites are situated may offer
to facilitate the return of the remains of the demal to the home country. Where such an
offer has not been accepted the High Contractinty Paay, after the expiry of five years
from the date of the offer and upon due noticehtiome country, adopt the arrangements
laid down in its own laws relating to cemeteried gnaves.

4. A High Contracting Party in whose territory theave sites referred to in this Article are
situated shall be permitted to exhume the remaihs o

(a) in accordance with paragraphs 2 (c) and 3, or

(b) where exhumation is a matter or overriding puhkcessity, including cases of medical
and investigative necessity, in which case the Hgntracting Party shall at all times
respect the remains, and shall give notice to tmehcountry or its intention to exhume the
remains together with details of the intended plafaeinterment.

Part Ill. Methods and Means of Warfare CombatadtRrnsoners-Of-War

Section |. Methods and Means of Warfare

Art 35. Basic rules

1. In any armed conflict, the right of the Partieshe conflict to choose methods or means of
warfare is not unlimited.

2. It is prohibited to employ weapons, projectitesl material and methods of warfare of a
nature to cause superfluous injury or unnecessdfgrang.

3. It is prohibited to employ methods or means affare which are intended, or may be
expected, to cause widespread, long-term and sdaenage to the natural environment.

Art 36. New weapons

In the study, development, acquisition or adoptdra new weapon, means or method of
warfare, a High Contracting Party is under an @ilan to determine whether its
employment would, in some or all circumstancespimhibited by this Protocol or by any
other rule of international law applicable to thigtiContracting Party.

Art 37. Prohibition of Perfidy

1. It is prohibited to kill, injure or capture adwersary by resort to perfidy. Acts inviting the
confidence of an adversary to lead him to beliéna he is entitled to, or is obliged to accord,
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protection under the rules of international law leggble in armed conflict, with intent to
betray that confidence, shall constitute perfidye Tollowing acts are examples of perfidy:
(a) the feigning of an intent to negotiate undéag of truce or of a surrender;

(b) the feigning of an incapacitation by woundsiakness;

(c) the feigning of civilian, non-combatant statasg

(d) the feigning of protected status by the ussighs, emblems or uniforms of the United
Nations or of neutral or other States not Parbeké conflict.

2. Ruses of war are not prohibited. Such rusesaetre which are intended to mislead an
adversary or to induce him to act recklessly buictvlinfringe no rule of international law
applicable in armed conflict and which are not jlestis because they do not invite the
confidence of an adversary with respect to pratectinder that law. The following are
examples of such ruses: the use of camouflageydeowck operations and misinformation.
Art 38. Recognized emblems

1. It is prohibited to make improper use of thetiditive emblem of the red cross, red
crescent or red lion and sun or of other emblengnssor signals provided for by the
Conventions or by this Protocol. It is also protedi to misuse deliberately in an armed
conflict other internationally recognized proteetiemblems, signs or signals, including the
flag of truce, and the protective emblem of cultypraperty.

2. It is prohibited to make use of the distincterablem of the United Nations, except as
authorized by that Organization.

Art 39. Emblems of nationality

1. It is prohibited to make use in an armed conbliicthe flags or military emblems, insignia
or uniforms of neutral or other States not Patiethe conflict.

2. It is prohibited to make use of the flags oritaily emblems, insignia or uniforms of
adverse Parties while engaging in attacks or irerotd shield, favour, protect or impede
military operations.

3. Nothing in this Article or in Article 37, paraaph 1 (d), shall affect the existing generally
recognized rules of international law applicableegpionage or to the use of flags in the
conduct of armed conflict at sea.

Art 40. Quarter

It is prohibited to order that there shall be novstors, to threaten an adversary therewith or
to conduct hostilities on this basis.

Art 41. Safeguard of an enemy hors de combat

1. A person who is recognized or who, in the cirstances, should be recognized to be hors
de combat shall not be made the object of attack.

2. A person is hors de combat if:

(@) he is in the power of an adverse Party;

(b) he clearly expresses an intention to surrerafer;

(c) he has been rendered unconscious or is othelintapacitated by wounds or sickness,
and therefore is incapable of defending himself;

provided that in any of these cases he abstaims &may hostile act and does not attempt to
escape.

3. When persons entitled to protection as prisonémsar have fallen into the power of an
adverse Party under unusual conditions of combathytrevent their evacuation as provided
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for in Part 1ll, Section I, of the Third Conventiothey shall be released and all feasible
precautions shall be taken to ensure their safety.

Article 42 - Occupants of aircraft

1. No person parachuting from an aircraft in desdrehall be made the object of attack during
his descent.

2. Upon reaching the ground in territory controlleg an adverse Party, a person who has
parachuted from an aircraft in distress shall vemian opportunity to surrender before being
made the object of attack, unless it is appareitth is engaging in a hostile act.

3. Airborne troops are not protected by this Adicl

Section Il. Combatants and Prisoners of War

Art 43. Armed forces

1. The armed forces of a Party to a conflict cansfisll organized armed forces, groups and
units which are under a command responsible toRhgly for the conduct or its subordinates,
even if that Party is represented by a governmerdnoauthority not recognized by an
adverse Party. Such armed forces shall be sulmean tinternal disciplinary system which,
inter alia, shall enforce compliance with the ruéésnternational law applicable in armed
conflict.

2. Members of the armed forces of a Party to aliwbribther than medical personnel and
chaplains covered by Article 33 of the Third Conveam) are combatants, that is to say, they
have the right to participate directly in hostégi

3. Whenever a Party to a conflict incorporates eamditary or armed law enforcement
agency into its armed forces it shall so notify dtieer Parties to the conflict.

Art 44. Combatants and prisoners of war

1. Any combatant, as defined in Article 43, whdsahto the power of an adverse Party shall
be a prisoner of war.

2. While all combatants are obliged to comply wiik rules of international law applicable
in armed conflict, violations of these rules shadt deprive a combatant of his right to be a
combatant or, if he falls into the power of an adeeParty, of his right to be a prisoner of
war, except as provided in paragraphs 3 and 4.

3. In order to promote the protection of the canlipopulation from the effects of hostilities,
combatants are obliged to distinguish themselhas the civilian population while they are
engaged in an attack or in a military operationppratory to an attack. Recognizing,
however, that there are situations in armed cdsflishere, owing to the nature of the
hostilities an armed combatant cannot so distifghisnself, he shall retain his status as a
combatant, provided that, in such situations, he

carries his arms openly:

(a) during each military engagement, and

(b) during such time as he is visible to the admgrsvhile he is engaged in a military
deployment preceding the launching of an attackhicth he is to participate.

Acts which comply with the requirements of this ggmaph shall not be considered as
perfidious within the meaning of Article 37, paragh 1 (c).

4. A combatant who falls into the power of an adeeParty while failing to meet the
requirements set forth in the second sentence maigpaph 3 shall forfeit his right to be a
prisoner of war, but he shall, nevertheless, bergiprotections equivalent in all respects to
those accorded to prisoners of war by the Third v€ation and by this Protocol. This
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protection includes protections equivalent to thaseorded to prisoners of war by the Third
Convention in the case where such a person is &metdpunished for any offences he has
committed.

5. Any combatant who falls into the power of anede Party while not engaged in an attack
or in a military operation preparatory to an attabkll not forfeit his rights to be a combatant
and a prisoner of war by virtue of his prior adies .

6. This Article is without prejudice to the rightany person to be a prisoner of war pursuant
to Article 4 of the Third Convention.

7. This Article is not intended to change the gathgaccepted practice of States with respect
to the wearing of the uniform by combatants assigoethe regular, uniformed armed units
of a Party to the conflict.

8. In addition to the categories of persons meetiom Article 13 of the First and Second
Conventions, all members of the armed forces adréyRo the conflict, as defined in Article
43 of this Protocol, shall be entitled to protectionder those Conventions if they are
wounded or sick or, in the case of the Second Quaive shipwrecked at sea or in other
waters.

Art 45. Protection of persons who have taken paltostilities

1. A person who takes part in hostilities and falte the power of an adverse Party shall be
presumed to be a prisoner of war, and therefori Isbg@rotected by the Third Convention, if
he claims the status of prisoner of war, or if ppears to be entitled to such status, or if the
Party on which he depends claims such status obédfialf by notification to the detaining
Power or to the Protecting Power. Should any dauise as to whether any such person is
entitled to the status of prisoner of war, he shaiitinue to have such status and, therefore,
to be protected by the Third Convention and thistdol until such time as his status has
been determined by a competent tribunal.

2. If a person who has fallen into the power ofadmerse Party is not held as a prisoner of
war and is to be tried by that Party for an offeadsing out of the hostilities, he shall have
the right to assert his entitlement to prisonewaf- status before a judicial tribunal and to
have that question adjudicated. Whenever possihtéeruthe applicable procedure, this
adjudication shall occur before the trial for tHéence. The representatives of the Protecting
Power shall be entitled to attend the proceedingsghich that question is adjudicated, unless,
exceptionally, the proceedings are held in camerthe interest of State security. In such a
case the detaining Power shall advise the Protg&tower accordingly.

3. Any person who has taken part in hostilitiespuwdnot entitled to prisoner-of-war status
and who does not benefit from more favourable tneat in accordance with the Fourth
Convention shall have the right at all times to pinetection of Article 75 of this Protocol. In
occupied territory, any such person, unless heeisl las a spy, shall also be entitled,
notwithstanding Article 5 of the Fourth Conventidan, his rights of communication under
that Convention.

Art 46. Spies

1. Notwithstanding any other provision of the Cami@ns or of this Protocol, any member
of the armed forces of a Party to the conflict walts into the power of an adverse Party
while engaging in espionage shall not have thet tiglthe status of prisoner of war and may
be treated as a spy.
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2. A member of the armed forces of a Party to thélict who, on behalf of that Party and in
territory controlled by an adverse Party, gatherateempts to gather information shall not be
considered as engaging in espionage if, while simgche is in the uniform of his armed
forces.

3. A member of the armed forces of a Party to theflct who is a resident of territory
occupied by an adverse Party and who, on behdleoParty on which he depends, gathers
or attempts to gather information of military valwdgthin that territory shall not be
considered as engaging in espionage unless hesdo#sough an act of false pretences or
deliberately in a clandestine manner. Moreoverhsucesident shall not lose his right to the
status of prisoner of war and may not be treatelsgs/ unless he is captured while engaging
in espionage.

4. A member of the armed forces of a Party to th&lict who is not a resident of territory
occupied by an adverse Party and who has engagesbionage in that territory shall not
lose his right to the status of prisoner of war amaly not be treated as a spy unless he is
captured before he has rejoined the armed forcesih he belongs.

Art 47. Mercenaries

1. A mercenary shall not have the right to be alzatamt or a prisoner of war.

2. A mercenary is any person who:

(a) is specially recruited locally or abroad in@rtb fight in an armed conflict;

(b) does, in fact, take a direct part in the hitiss;

(c) is motivated to take part in the hostilitiesegtially by the desire for private gain and, in
fact, is promised, by or on behalf of a Party te@ ttonflict, material compensation
substantially in excess of that promised or paiddmbatants of similar ranks and functions
in the armed forces of that Party;

(d) is neither a national of a Party to the conffior a resident of territory controlled by a
Party to the conflict;

(e) is not a member of the armed forces of a Rartige conflict; and

(H has not been sent by a State which is not &yRarthe conflict on official duty as a
member of its armed forces.

Part IV. Civilian Population

Section I. General Protection Against Effects oktiities

Chapter I. Basic rule and field of application

Art 48. Basic rule

In order to ensure respect for and protection efdivilian population and civilian objects,
the Parties to the conflict shall at all times idigtiish between the civilian population and
combatants and between civilian objects and mylitdojectives and accordingly shall direct
their operations only against military objectives.

Art 49. Definition of attacks and scope of applicat

1. “Attacks” means acts of violence against theeaslary, whether in offence or in defence.
2. The provisions of this Protocol with respectattacks apply to all attacks in whatever
territory conducted, including the national temjtdelonging to a Party to the conflict but
under the control of an adverse Party.

3. The provisions of this section apply to any laaid or sea warfare which may affect the
civilian population, individual civilians or civéin objects on land. They further apply to all
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attacks from the sea or from the air against objeston land but do not otherwise affect the
rules of international law applicable in armed diohft sea or in the air.

4. The provisions of this section are additional th@ rules concerning humanitarian
protection contained in the Fourth Convention, ipalarly in part 1l thereof, and in other
international agreements binding upon the High €@ating Parties, as well as to other rules
of international law relating to the protectionawilians and civilian objects on land, at sea
or in the air against the effects of hostilities.

Chapter Il. Civilians and civilian population

Art 50. Definition of civilians and civilian popui@an

1. A civilian is any person who does not belongne of the categories of persons referred to
in Article 4 (A) (1), (2), (3) and (6) of the Thidonvention and in Article 43 of this Protocol.
In case of doubt whether a person is a civiliaat gerson shall be considered to be a civilian.
2. The civilian population comprises all person®wne civilians.

3. The presence within the civilian population oélividuals who do not come within the
definition of civilians does not deprive the pogida of its civilian character.

Art 51. - Protection of the civilian population

1. The civilian population and individual civiliarghall enjoy general protection against
dangers arising from military operations. To giViee to this protection, the following rules,
which are additional to other applicable rules mdkinational law, shall be observed in all
circumstances.

2. The civilian population as such, as well asvilial civilians, shall not be the object of
attack. Acts or threats of violence the primarygose of which is to spread terror among the
civilian population are prohibited.

3. Civilians shall enjoy the protection afforded thys section, unless and for such time as
they take a direct part in hostilities.

4. Indiscriminate attacks are prohibited. Indiséniate attacks are:

(a) those which are not directed at a specifictamyi objective;

(b) those which employ a method or means of comibéth cannot be directed at a specific
military objective; or

(c) those which employ a method or means of conitsaeffects of which cannot be limited
as required by this Protocol;

and consequently, in each such case, are of aentatstrike military objectives and civilians
or civilian objects without distinction.

5. Among others, the following types of attackstarbe considered as indiscriminate:

(a) an attack by bombardment by any methods or snednich treats as a single military
objective a number of clearly separated and distmiitary objectives located in a city, town,
village or other area containing a similar concatitn of civilians or civilian objects; and

(b) an attack which may be expected to cause intalldoss of civilian life, injury to
civilians, damage to civilian objects, or a combima thereof, which would be excessive in
relation to the concrete and direct military adeget anticipated.

6. Attacks against the civilian population or demils by way of reprisals are prohibited.

7. The presence or movements of the civilian pdmrieor individual civilians shall not be
used to render certain points or areas immune fnailitary operations, in particular in
attempts to shield military objectives from attacksto shield, favour or impede military
operations. The Parties to the conflict shall nogal the movement of the civilian population
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or individual civilians in order to attempt to skiemilitary objectives from attacks or to
shield military operations.

8. Any violation of these prohibitions shall note@se the Parties to the conflict from their
legal obligations with respect to the civilian p&giion and civilians, including the obligation
to take the precautionary measures provided féiriicle 57.

Chapter IllI. Civilian objects

Art 52. General Protection of civilian objects

1. Civilian objects shall not be the object of eltar of reprisals. Civilian objects are all
objects which are not military objectives as dedifne paragraph 2.

2. Attacks shall be limited strictly to military etives. In so far as objects are concerned,
military objectives are limited to those objectsievhby their nature, location, purpose or use
make an effective contribution to military actiondawhose total or partial destruction,
capture or neutralization, in the circumstancesmgubt the time, offers a definite military
advantage.

3. In case of doubt whether an object which is radiyrdedicated to civilian purposes, such
as a place of worship, a house or other dwellinga achool, is being used to make an
effective contribution to military action, it shdle presumed not to be so used.

Art 53. Protection of cultural objects and of plscé worship

Without prejudice to the provisions of the Haguen@mtion for the Protection of Cultural
Property in the Event of Armed Conflict of 14 Ma954, and of other relevant international
instruments, it is prohibited:

(a) to commit any acts of hostility directed agaitie historic monuments, works of art or
places of worship which constitute the culturaspiritual heritage of peoples;

(b) to use such objects in support of the militaffprt;

(c) to make such objects the object of reprisals.

Art 54. Protection of objects indispensable togbevival of the civilian population

1. Starvation of civilians as a method of warfar@rohibited.

2. It is prohibited to attack, destroy, remove ender useless objects indispensable to the
survival of the civilian population, such as foddfts, agricultural areas for the production
of food-stuffs, crops, livestock, drinking watesiallations and supplies and irrigation works,
for the specific purpose of denying them for tisistenance value to the civilian population
or to the adverse Party, whatever the motive, wérathorder to starve out civilians, to cause
them to move away, or for any other motive.

3. The prohibitions in paragraph 2 shall not agplyguch of the objects covered by it as are
used by an adverse Party:

(a) as sustenance solely for the members of itecifforces; or

(b) if not as sustenance, then in direct suppornititary action, provided, however, that in
no event shall actions against these objects bentakich may be expected to leave the
civilian population with such inadequate food ortevaas to cause its starvation or force its
movement.

4. These objects shall not be made the objectpoisas.

5. In recognition of the vital requirements of ddgrty to the conflict in the defence of its
national territory against invasion, derogatiomirthe prohibitions contained in paragraph 2
may be made by a Party to the conflict within stetiitory under its own control where
required by imperative military necessity.
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Art 55. Protection of the natural environment

1. Care shall be taken in warfare to protect tharahenvironment against widespread, long-
term and severe damage. This protection includpsohibition of the use of methods or
means of warfare which are intended or may be éggddo cause such damage to the natural
environment and thereby to prejudice the healtsuovival of the population.

2. Attacks against the natural environment by wiagprisals are prohibited.

Art 56. Protection of works and installations conitag dangerous forces

1. Works or installations containing dangerous dsycnamely dams, dykes and nuclear
electrical generating stations, shall not be madeobject of attack, even where these objects
are military objectives, if such attack may caube telease of dangerous forces and
consequent severe losses among the civilian popaladther military objectives located at
or in the vicinity of these works or installatiosisall not be made the object of attack if such
attack may cause the release of dangerous foroes the works or installations and
consequent severe losses among the civilian populat

2. The special protection against attack provide@dragraph 1 shall cease:

(a) for a dam or a dyke only if it is used for atllean its normal function and in regular,
significant and direct support of military operatsoand if such attack is the only feasible
way to terminate such support;

(b) for a nuclear electrical generating stationyoiflit provides electric power in regular,
significant and direct support of military operasoand if such attack is the only feasible
way to terminate such support;

(c) for other military objectives located at ortime vicinity of these works or installations
only if they are used in regular, significant aricect support of military operations and if
such attack is the only feasible way to terminathssupport.

3. In all cases, the civilian population and indival civilians shall remain entitled to all the
protection accorded them by international law,udahg the protection of the precautionary
measures provided for in Article 57. If the protect Ceases and any of the works,
installations or military objectives mentioned iraragraph 1 is attacked, all practical
precautions shall be taken to avoid the releaslkeeoflangerous forces.

4. It is prohibited to make any of the works, ifistéons or military objectives mentioned in
paragraph 1 the object of reprisals.

5. The Parties to the conflict shall endeavourvoicilocating any military objectives in the
vicinity of the works or installations mentioned paragraph 1. Nevertheless, installations
erected for the sole purpose of defending the predeworks or installations from attack are
permissible and shall not themselves be made tjeetotf attack, provided that they are not
used in hostilities except for defensive actionsessary to respond to attacks against the
protected works or installations and that their amant is limited to weapons capable only
of repelling hostile action against the protectextks or installations.

6. The High Contracting Parties and the Partietheéoconflict are urged to conclude further
agreements among themselves to provide additionategiion for objects containing
dangerous forces.

7. In order to facilitate the identification of tls®jects protected by this article, the Parties to
the conflict may mark them with a special sign ¢siirsg of a group of three bright orange
circles placed on the same axis, as specified iitlarl6 of Annex I to this Protocol [Article
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17 of Amended Annex]. The absence of such markinga way relieves any Party to the
conflict of its obligations under this Article.

Chapter IV. Precautionary measures

Art 57. Precautions in attack

1. In the conduct of military operations, constaate shall be taken to spare the civilian
population, civilians and civilian objects.

2. With respect to attacks, the following precandishall be taken:

(a) those who plan or decide upon an attack shall:

(i) do everything feasible to verify that the atijees to be attacked are neither civilians nor
civilian objects and are not subject to speciatgotion but are military objectives within the
meaning of paragraph 2 of Article 52 and that ihad prohibited by the provisions of this
Protocol to attack them;

(ii) take all feasible precautions in the choicentdans and methods of attack with a view to
avoiding, and in any event to minimizing, inciddritsss or civilian life, injury to civilians
and damage to civilian objects;

(i) refrain from deciding to launch any attackih may be expected to cause incidental
loss of civilian life, injury to civilians, damage civilian objects, or a combination thereof,
which would be excessive in relation to the corerand direct military advantage
anticipated,;

(b) an attack shall be cancelled or suspended#dbmes apparent that the objective is not a
military one or is subject to special protectiontioat the attack may be expected to cause
incidental loss of civilian life, injury to civilias, damage to civilian objects, or a combination
thereof, which would be excessive in relation te toncrete and direct military advantage
anticipated,;

(c) effective advance warning shall be given ofa@ts which may affect the civilian
population, unless circumstances do not permit.

3. When a choice is possible between several myilitdjectives for obtaining a similar
military advantage, the objective to be selectedlldbe that the attack on which may be
expected to cause the least danger to civiliars lared to civilian objects.

4. In the conduct of military operations at seanaothe air, each Party to the conflict shall, in
conformity with its rights and duties under theesibf international law applicable in armed
conflict, take all reasonable precautions to aviosses of civilian lives and damage to
civilian objects.

5. No provision of this article may be construecathorizing any attacks against the civilian
population, civilians or civilian objects.

Art 58. Precautions against the effects of attacks

The Parties to the conflict shall, to the maximuxteat feasible:

(&) without prejudice to Article 49 of the Fourthoi®/ention, endeavour to remove the
civilian population, individual civilians and civéin objects under their control from the
vicinity of military objectives;

(b) avoid locating military objectives within or @edensely populated areas;

(c) take the other necessary precautions to prdteativilian population, individual civilians
and civilian objects under their control againgt ttangers resulting from military operations.
Chapter V. Localities and zones under special protgion

Art 59. Non-defended localities



279

1. It is prohibited for the Parties to the conflict attack, by any means whatsoever, non-
defended localities.

2. The appropriate authorities of a Party to thaeflei may declare as a non-defended
locality any inhabited place near or in a zone whamed forces are in contact which is
open for occupation by an adverse Party.

Such a locality shall fulfil the following conditis:

(a) all combatants, as well as mobile weapons amlgilenmilitary equipment must have been
evacuated;

(b) no hostile use shall be made of fixed militenstallations or establishments;

(c) no acts of hostility shall be committed by thehorities or by the population; and

(d) no activities in support of military operatiosisall be undertaken.

3. The presence, in this locality, of persons spcprotected under the Conventions and
this Protocol, and of police forces retained fa fiole purpose of maintaining law and order,
is not contrary to the conditions laid down in aeph 2.

4. The declaration made under paragraph 2 shaltdesssed to the adverse Party and shall
define and describe, as precisely as possiblelirtiiess of the non-defended locality. The
Party to the conflict to which the declaration ddeessed shall acknowledge its receipt and
shall treat the locality as a non-defended localityless the conditions laid down in
paragraph 2 are not in fact fulfilled, in which evé shall immediately so inform the Party
making the declaration. Even if the conditions ldavn in paragraph 2 are not fulfilled, the
locality shall continue to enjoy the protection yideed by the other provisions of this
Protocol and the other rules of international Igplacable in armed conflict.

5. The Parties to the conflict may agree on thaldishment of non-defended localities even
if such localities do not fulfil the conditions ¢adown in paragraph 2. The agreement should
define and describe, as precisely as possiblelithies of the non-defended locality; if
necessary, it may lay down the methods of supenvisi

6. The Party which is in control of a locality gomed by such an agreement shall mark it, so
far as possible, by such signs as may be agreed withb the other Party, which shall be
displayed where they are clearly visible, espegialh its perimeter and limits and on
highways.

7. A locality loses its status as a non-defendedlity when its ceases to fulfil the conditions
laid down in paragraph 2 or in the agreement retero in paragraph 5. In such an
eventuality, the locality shall continue to enjdyet protection provided by the other
provisions of this Protocol and the other rulesirgérnational law applicable in armed
conflict.

Art 60. Demilitarized zones

1. It is prohibited for the Parties to the conflictextend their military operations to zones on
which they have conferred by agreement the stdtdsnilitarized zone, if such extension is
contrary to the terms of this agreement.

2. The agreement shall be an express agreementpenagncluded verbally or in writing,
either directly or through a Protecting Power oy anpartial humanitarian organization, and
may consist of reciprocal and concordant declanati@he agreement may be concluded in
peacetime, as well as after the outbreak of htesiliand should define and describe, as
precisely as possible, the limits of the demiltéad zone and, if necessary, lay down the
methods of supervision.
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3. The subject of such an agreement shall norntedlgny zone which fulfils the following
conditions:

(a) all combatants, as well as mobile weapons aadilen military equipment, must have
been evacuated;

(b) no hostile use shall be made of fixed militenstallations or establishments;

(c) no acts of hostility shall be committed by thehorities or by the population; and

(d) any activity linked to the military effort mukave ceased.

The Parties to the conflict shall agree upon therpretation to be given to the condition laid
down in subparagraph (d) and upon persons to béttadnto the demilitarized zone other
than those mentioned in paragraph 4.

4. The presence, in this zone, of persons spe@atliected under the Conventions and this
Protocol, and of police forces retained for theegmlirpose of maintaining law and order, is
not contrary to the conditions laid down in paragra.

5. The Party which is in control of such a zondlshark it, so far as possible, by such signs
as may be agreed upon with the other Party, wheall be displayed where they are clearly
visible, especially on its perimeter and limits amdhighways.

6. If the fighting draws near to a demilitarizechepand if the Parties to the conflict have so
agreed, none of them may use the zone for purpadated to the conduct of military
operations or unilaterally revoke its status.

7. If one of the Parties to the conflict commitsmaterial breach of the provisions of
paragraphs 3 or 6, the other Party shall be refefieen its obligations under the agreement
conferring upon the zone the status of demilitarizene. In such an eventuality, the zone
loses its status but shall continue to enjoy tleggation provided by the other provisions of
this Protocol and the other rules of internatidaal applicable in armed conflict.

Chapter VI. Civil defence

Art 61. - Definitions and scope

For the purpose of this Protocol:

(1) “Civil defence” means the performance of some atl of the undermentioned
humanitarian tasks intended to protect the civipapulation against the dangers, and to help
it to recover from the immediate effects, of hatstis or disasters and also to provide the
conditions necessary for its survival. These tasks

(a) warning;

(b) evacuation;

(c) management of shelters;

(d) management of blackout measures;

(e) rescue;

() medical services, including first aid, and gatius assistance;

(g) fire-fighting;

(h) detection and marking of danger areas;

(i) decontamination and similar protective measures

(j) provision of emergency accommodation and sgspli

(k) emergency assistance in the restoration andterance of order in distressed areas;

(I) emergency repair of indispensable public uiit

(m) emergency disposal of the dead;

(n) assistance in the preservation of objects éisséor survival;
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(o) complementary activities necessary to carry aoy of the tasks mentioned above,
including, but not limited to, planning and orgaatian;

(2) “Civil defence organizations” means those d&himents and other units which are
organized or authorized by the competent autherdfea Party to the conflict to perform any
of the tasks mentioned under (1), and which aregasd and devoted exclusively to such
tasks; (3) “Personnel” of civil defence organizasaneans those persons assigned by a Party
to the conflict exclusively to the performance bé ttasks mentioned under (1), including
personnel assigned by the competent authorityaifRlarty exclusively to the administration
of these organizations;

(4) “Matériel” of civil defence organizations meaaguipment, supplies and transports used
by these organizations for the performance ofdlskd mentioned under (1).

Art 62. General protection

1. Civilian civil defence organizations and theargonnel shall be respected and protected,
subject to the provisions of this Protocol, patcly the provisions of this section. They
shall be entitled to perform their civil defenceks except in case of imperative military
necessity.

2. The provisions of paragraph 1 shall also applgitilians who, although not members of
civilian civil defence organizations, respond toagmpeal from the competent authorities and
perform civil defence tasks under their control.

3. Buildings and matériel used for civil defencergmses and shelters provided for the
civilian population are covered by Article 52. Otige used for civil defence purposes may
not be destroyed or diverted from their properesszept by the Party to which they belong.
Art 63. Civil defence in occupied territories

1. In occupied territories, civilian civil defencerganizations shall receive from the
authorities the facilities necessary for the perfance of their tasks. In no Circumstances
shall their personnel be compelled to perform @&aiy which would interfere with the
proper performance of these tasks. The OccupyimgePghall not change the structure or
personnel of such organizations in any way whicghijeopardize the efficient performance
of their mission. These organizations shall notdzpiired to give priority to the nationals or
interests of that Power.

2. The Occupying Power shall not compel, coerceimgluce civilian civil defence
organizations to perform their tasks in any marprejudicial to the interests of the civilian
population.

3. The Occupying Power may disarm civil defencespenel for reasons of security.

4. The Occupying Power shall neither divert froraittproper use nor requisition buildings
or matériel belonging to or used by civil defenceyamizations if such diversion or
requisition would be harmful to the civilian poptiden.

5. Provided that the general rule in paragraph mticoes to be observed, the Occupying
Power may requisition or divert these resourcedgjjesti to the following particular
conditions:

(a) that the buildings or matériel are necessaryfioer needs of the civilian population; and
(b) that the requisition or diversion continuesyomhile such necessity exists.

6. The Occupying Power shall neither divert nowisitjon shelters provided for the use of
the civilian population or needed by such poputatio
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Art 64. Civilian civil defence organizations otutral or other States not Parties to the
conflict and international co-ordinating organipats

1. Articles 62, 63, 65 and 66 shall also applyhte personnel and matériel of civilian civil
defence organizations of neutral or other Staté$adies to the conflict which perform civil
defence tasks mentioned in Article 61 in the teryitof a Party to the conflict, with the
consent and under the control of that Party. Ngttfon of such assistance shall be given as
soon as possible to any adverse Party concernetb kircumstances shall this activity be
deemed to be an interference in the conflict. HuBvity should, however, be performed
with due regard to the security interests of thei®ato the conflict concerned.

2. The Parties to the conflict receiving the aasisé referred to in paragraph 1 and the High
Contracting Parties granting it should facilitatgernational co-ordination of such civil
defence actions when appropriate. In such caseselaeant international organizations are
covered by the provisions of this Chapter.

3. In occupied territories, the Occupying Power rmaly exclude or restrict the activities of
civilian civil defence organizations of neutralaher States not Parties to the conflict and of
international co-ordinating organizations if it cansure the adequate performance of civil
defence tasks from its own resources or thosesobticupied territory.

Art 65. Cessation of protection

1. The protection to which civilian civil defenceganizations, their personnel, buildings,
shelters and matériel are entitled shall not ceasess they commit or are used to commit,
outside their proper tasks, acts harmful to themgndrotection may, however, cease only
after a warning has been given setting, whenevprogpiate, a reasonable time-limit, and
after such warning has remained unheeded.

2. The following shall not be considered as actsifid to the enemy:

() that civil defence tasks are carried out unter direction or control of military
authorities;

(b) that civilian civil defence personnel co-operawith military personnel in the
performance of civil defence tasks, or that somktary personnel are attached to civilian
civil defence organizations;

(c) that the performance of civil defence tasks maydentally benefit military victims,
particularly those who are hors de combat.

3. It shall also not be considered as an act hdrtofthe enemy that civilian civil defence
personnel bear light individual weapons for thepmse of maintaining order or for self-
defence. However, in areas where land fightingiksng place or is likely to take place, the
Parties to the conflict shall undertake the appad@rmeasures to limit these weapons to
handguns, such as pistols or revolvers, in ordeassist in distinguishing between civil
defence personnel and combatants. Although civierd® personnel bear other light
individual weapons in such areas, they shall nbedets be respected and protected as soon
as they have been recognized as such.

4. The formation of civilian civil defence organiiwens along military lines, and compulsory
service in them, shall also not deprive them ofteection conferred by this Chapter.

Art 66. Identification

1. Each Party to the conflict shall endeavour teuea that its civil defence organizations,
their personnel, buildings and matériel are idettle while they are exclusively devoted to
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the performance of civil defence tasks. Shelteaviged for the civilian population should
be similarly identifiable.

2. Each Party to the conflict shall also endeaviouadopt and implement methods and
procedures which will make it possible to recogrizalian shelters as well as civil defence
personnel, buildings and matériel on which therimg@onal distinctive sign of civil defence
is displayed.

3. In occupied territories and in areas where fights taking place or is likely to take place,
civilian civil defence personnel should be recogbie by the international distinctive sign of
civil defence and by an identity card certifyingithstatus.

4. The international distinctive sign of civil defee is an equilateral blue triangle on an
orange ground when used for the protection of aeilence organizations, their personnel,
buildings and matériel and for civilian shelters.

5. In addition to the distinctive sign, Partiestte conflict may agree upon the use of
distinctive signals for civil defence identificatigpurposes.

6. The application of the provisions of paragrapte 4 is governed by Chapter V of Annex
| to this Protocol.

7. In time of peace, the sign described in pardgamay, with the consent of the competent
national authorities, be used for civil defenceniifecation purposes.

8. The High Contracting Parties and the Partieghto conflict shall take the measures
necessary to supervise the display of the inteynatidistinctive sign of civil defence and to
prevent and repress any misuse thereof.

9. The identification of civil defence medical aneligious personnel, medical units and
medical transports is also governed by Article 18.

Art 67. Members of the armed forces and militanyits assigned to civil defence
organizations

1. Members of the armed forces and military ungsigned to civil defence organizations
shall be respected and protected, provided that:

(a) such personnel and such units are permanesglgreed and exclusively devoted to the
performance of any of the tasks mentioned in Aettl;

(b) if so assigned, such personnel do not perfony @ther military duties during the
conflict;

(c) such personnel are clearly distinguishable ftbenother members of the armed forces by
prominently displaying the international distineigign of civil defence, which shall be as
large as appropriate, and such personnel are mowdth the identity card referred to in
Chapter V of Annex I to this Protocol certifyingeih status;

(d) such personnel and such units are equipped weitty light individual weapons for the
purpose of maintaining order or for self-defencke Pprovisions of Article 65, paragraph 3
shall also apply in this case;

(e) such personnel do not participate directlyosthities, and do not commit, or are not used
to commit, outside their civil defence tasks, daemful to the adverse Party

() such personnel and such units perform theiil defence tasks only within the national
territory of their Party.

The non-observance of the conditions stated ial§eye by any member of the armed forces
who is bound by the conditions prescribed in (a) @) above is prohibited.
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2. Military personnel serving within civil defen@gganizations shall, if they fall into the
power of an adverse Party, be prisoners of wanckupied territory they may, but only in
the interest of the civilian population of thatritary, be employed on civil defence tasks in
so far as the need arises, provided however fraich work is dangerous, they volunteer for
such tasks.

3. The buildings and major items of equipment amaddports of military units assigned to
civil defence organizations shall be clearly marketh the international distinctive sign of
civil defence. This distinctive sign shall be agaas appropriate.

4. The matériel and buildings of military units pemently assigned to civil defence
organizations and exclusively devoted to the peréorce of civil defence tasks shall, if they
fall into the hands of an adverse Party, remainestitio the laws of war. They may not be
diverted from their civil defence purpose so losglaey are required for the performance of
civil defence tasks, except in case of imperativiitary necessity, unless previous
arrangements have been made for adequate proWsitime needs of the civilian population.
Section Il. Relief in Favour of the Civilian Poptién

Art 68. Field of application

The provisions of this Section apply to the civilipopulation as defined in this Protocol and
are supplementary to Articles 23, 55, 59, 60, 64 @2 and other relevant provisions of the
Fourth Convention.

Art 69. Basic needs in occupied territories

1. In addition to the duties specified in Articld 6f the Fourth Convention concerning food
and medical supplies, the Occupying Power shalhédfullest extent of the means available
to it and without any adverse distinction, alsougasthe provision of clothing, bedding,
means of shelter, other supplies essential to tineival of the civilian population of the
occupied territory and objects necessary for religiworship.

2. Relief actions for the benefit of the civiliangulation of occupied territories are governed
by Articles 59, 60, 61, 62, 108, 109, 110 and 1fithe Fourth Convention, and by Article 71
of this Protocol, and shall be implemented withdeigy.

Art 70. Relief actions

1. If the civilian population of any territory undthe control of a Party to the conflict, other
than occupied territory, is not adequately providaith the supplies mentioned in Article 69,
relief actions which are humanitarian and impartiatharacter and conducted without any
adverse distinction shall be undertaken, subjethecagreement of the Parties concerned in
such relief actions. Offers of such relief shalt be regarded as interference in the armed
conflict or as unfriendly acts. In the distributiah relief consignments, priority shall be
given to those persons, such as children, expectatiters, maternity cases and nursing
mothers, who, under the Fourth Convention or urtties Protocol, are to be accorded
privileged treatment or special protection.

2. The Parties to the conflict and each High Catitng Party shall allow and facilitate rapid
and unimpeded passage of all relief consignmemsipment and personnel provided in
accordance with this Section, even if such assist@destined for the civilian population of
the adverse Party.

3. The Parties to the conflict and each High Catitng Party which allow the passage of
relief consignments, equipment and personnel inraeance with paragraph 2:
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(a) shall have the right to prescribe the techracedngements, including search, under which
such passage is permitted;

(b) may make such permission conditional on thé&ibdigion of this assistance being made
under the local supervision of a Protecting Power;

(c) shall, in no way whatsoever, divert relief dgnsnents from the purpose for which they
are intended nor delay their forwarding, exceptases of urgent necessity in the interest of
the civilian population concerned.

4. The Parties to the conflict shall protect releensignments and facilitate their rapid
distribution.

5. The Parties to the conflict and each High Caitng Party concerned shall encourage and
facilitate effective international co-ordinationtbie relief actions referred to in paragraph 1.
Art 71. Personnel participating in relief actions

1. Where necessary, relief personnel may form qlathe assistance provided in any relief
action, in particular for the transportation andtdpution of relief consignments; the
participation of such personnel shall be subjet¢h&approval of the Party in whose territory
they will carry out their duties.

2. Such personnel shall be respected and protected.

3. Each Party in receipt of relief consignmentdlisita the fullest extent practicable, assist
the relief personnel referred to in paragraph tarrying out their relief mission. Only in
case of imperative military necessity may the ¢y of the relief personnel be limited or
their movements temporarily restricted.

4. Under no circumstances may relief personnelexktke terms of their mission under this
Protocol. In particular they shall take accounttteég security requirements of the Party in
whose territory they are carrying out their dutiBse mission of any of the personnel who do
not respect these conditions may be terminated.

Section Ill. Treatment of Persons in the Power Baaty to the Conflict

Chapter I. Field of application and protection of persons and objects

Art 72. Field of application

The provisions of this Section are additional te thles concerning humanitarian protection
of civilians and civilian objects in the power oParty to the conflict contained in the Fourth
Convention, particularly Parts | and Il thereo§ well as to other applicable rules of
international law relating to the protection of lamental human rights during international
armed conflict.

Art 73. Refugees and stateless persons

Persons who, before the beginning of hostilitieerenconsidered as stateless persons or
refugees under the relevant international instrumewcepted by the Parties concerned or
under the national legislation of the State of gefwr State of residence shall be protected
persons within the meaning of Parts | and Il & #ourth Convention, in all circumstances
and without any adverse distinction.

Art 74. Reunion of dispersed families

The High Contracting Parties and the Parties tocthdlict shall facilitate in every possible
way the reunion of families dispersed as a redudirmed conflicts and shall encourage in
particular the work of the humanitarian organizasi@ngaged in this task in accordance with
the provisions of the Conventions and of this Rtokand in conformity with their respective
security regulations.
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Art 75. Fundamental guarantees

1. In so far as they are affected by a situatiderred to in Article 1 of this Protocol, persons
who are in the power of a Party to the conflict aritb do not benefit from more favourable
treatment under the Conventions or under this Bobtshall be treated humanely in all
circumstances and shall enjoy, as a minimum, tbeeption provided by this Article without
any adverse distinction based upon race, coloyr,laeguage, religion or belief, political or
other opinion, national or social origin, wealtlrthp or other status, or on any other similar
criteria. Each Party shall respect the person, igramnvictions and religious practices of all
such persons.

2. The following acts are and shall remain prokiiat any time and in any place whatsoever,
whether committed by civilian or by military agents

(a) violence to the life, health, or physical orntad well-being of persons, in particular:

(i) murder;

(ii) torture of all kinds, whether physical or maht

(iif) corporal punishment; and

(iv) mutilation;

(b) outrages upon personal dignity, in particulamiiating and degrading treatment,
enforced prostitution and any form of indecent aksa

(c) the taking of hostages;

(d) collective punishments; and

(e) threats to commit any of the foregoing acts.

3. Any person arrested, detained or interned foors related to the armed conflict shall be
informed promptly, in a language he understandghefreasons why these measures have
been taken. Except in cases of arrest or detefdiopenal offences, such persons shall be
released with the minimum delay possible and in amgnt as soon as the circumstances
justifying the arrest, detention or internment hagased to exist.

4. No sentence may be passed and no penalty meyesated on a person found guilty of a
penal offence related to the armed conflict exgepsuant to a conviction pronounced by an
impartial and regularly constituted court respegtihe generally recognized principles of
regular judicial procedure, which include the fallog:

(a) the procedure shall provide for an accusecetmtormed without delay of the particulars
of the offence alleged against him and shall aftbelaccused before and during his trial all
necessary rights and means of defence;

(b) no one shall be convicted of an offence exceptthe basis of individual penal
responsibility;

(c) no one shall be accused or convicted of a ocamoffence on account or any act or
omission which did not constitute a criminal offenender the national or international law
to which he was subject at the time when it wasrodted; nor shall a heavier penalty be
imposed than that which was applicable at the tiwteen the criminal offence was
committed; if, after the commission of the offengepvision is made by law for the
imposition of a lighter penalty, the offender shahefit thereby;

(d) anyone charged with an offence is presumedcemiountil proved guilty according to
law;

(e) anyone charged with an offence shall haveigte to be tried in his presence;

() no one shall be compelled to testify againgiself or to confess guilt;



287

(g) anyone charged with an offence shall have igji# to examine, or have examined, the
witnesses against him and to obtain the attendandeexamination of witnesses on his
behalf under the same conditions as witnesses stdaim;

(h) no one shall be prosecuted or punished by déneesParty for an offence in respect of
which a final judgement acquitting or convictin@tiperson has been previously pronounced
under the same law and judicial procedure;

(i) anyone prosecuted for an offence shall haveritjig to have the judgement pronounced
publicly; and

()) a convicted person shall be advised on conwictr his judicial and other remedies and of
the time-limits within which they may be exercised.

5. Women whose liberty has been restricted foraraselated to the armed conflict shall be
held in quarters separated from men's quartersy Biall be under the immediate
supervision of women. Nevertheless, in cases wfamdies are detained or interned, they
shall, whenever possible, be held in the same gladeaccommodated as family units.

6. Persons who are arrested, detained or interoreceésons related to the armed conflict
shall enjoy the protection provided by this Articletil their final release, repatriation or re-
establishment, even after the end of the armedicbnf

7. In order to avoid any doubt concerning the pzasen and trial of persons accused of war
crimes or crimes against humanity, the followingpgiples shall apply:

(a) persons who are accused or such crimes shaildubmitted for the purpose of
prosecution and trial in accordance with the applie rules of international law; and

(b) any such persons who do not benefit from maeodrable treatment under the
Conventions or this Protocol shall be accorded tteatment provided by this Article,
whether or not the crimes of which they are accusewstitute grave breaches of the
Conventions or of this Protocol.

8. No provision of this Article may be construedliasiting or infringing any other more
favourable provision granting greater protectiongder any applicable rules of international
law, to persons covered by paragraph 1

Chapter Il. Measures in favour of women and childran

Art 76. Protection of women

1. Women shall be the object of special respectsinadl be protected in particular against
rape, forced prostitution and any other form ofeioeht assault.

2. Pregnant women and mothers having dependenttsnfaho are arrested, detained or
interned for reasons related to the armed con8iaall have their cases considered with the
utmost priority.

3. To the maximum extent feasible, the Partieshéodonflict shall endeavour to avoid the
pronouncement of the death penalty on pregnant wamenothers having dependent infants,
for an offence related to the armed conflict. Teattl penalty for such offences shall not be
executed on such women.

Art 77. Protection of children

1. Children shall be the object of special respext shall be protected against any form of
indecent assault. The Parties to the conflict spadvide them with the care and aid they
require, whether because of their age or for ahgrateason.

2. The Parties to the conflict shall take all feesimeasures in order that children who have
not attained the age of fifteen years do not taki&ect part in hostilities and, in particular,
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they shall refrain from recruiting them into theirmed forces. In recruiting among those
persons who have attained the age of fifteen ybatswho have not attained the age of
eighteen years the Parties to the conflict shalleamour to give priority to those who are
oldest.

3. If, in exceptional cases, despite the provisiohgaragraph 2, children who have not
attained the age of fifteen years take a direct ipahostilities and fall into the power of an
adverse Party, they shall continue to benefit fribv@ special protection accorded by this
Article, whether or not they are prisoners of war.

4. If arrested, detained or interned for reasolated to the armed conflict, children shall be
held in quarters separate from the quarters of tadubxcept where families are
accommodated as family units as provided in Artid8e paragraph 5.

5. The death penalty for an offence related toatmed conflict shall not be executed on
persons who had not attained the age of eightears y the time the offence was committed.
Art 78. Evacuation of children

1. No Party to the conflict shall arrange for the@iation of children, other than its own
nationals, to a foreign country except for a temapprevacuation where compelling reasons
of the health or medical treatment of the childoenexcept in occupied territory, their safety,
so require. Where the parents or legal guardiansbeafound, their written consent to such
evacuation is required. If these persons cannofob@d, the written consent to such
evacuation of the persons who by law or custonpéarearily responsible for the care of the
children is required. Any such evacuation shallsbpervised by the Protecting Power in
agreement with the Parties concerned, namely, #ngy Rrranging for the evacuation, the
Party receiving the children and any Parties whas#onals are being evacuated. In each
case, all Parties to the conflict shall take adisible precautions to avoid endangering the
evacuation.

2. Whenever an evacuation occurs pursuant to pgyhdt, each child's education, including
his religious and moral education as his parenssr&leshall be provided while he is away
with the greatest possible continuity.

3. With a view to facilitating the return to thdéamilies and country of children evacuated
pursuant to this Article, the authorities of thertiPaarranging for the evacuation and, as
appropriate, the authorities of the receiving coushall establish for each child a card with
photographs, which they shall send to the Centralcing Agency of the International
Committee of the Red Cross. Each card shall bebaenever possible, and whenever it
involves no risk of harm to the child, the followimformation:

(a) surname(s) of the child;

(b) the child's first name(s);

(c) the child's sex;

(d) the place and date of birth (or, if that dat@ot known, the approximate age);

(e) the father's full name;

(f) the mother's full name and her maiden name;

(g) the child's next-of-kin;

(h) the child's nationality;

() the child's native language, and any other l@ugs he speaks;

(j) the address of the child's family;

(k) any identification number for the child;
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() the child's state of health;

(m) the child's blood group;

(n) any distinguishing features;

(o) the date on which and the place where the otas found;

(p) the date on which and the place from whichcii&l left the country;

(q) the child's religion, if any;

(r) the child's present address in the receivingity;

(s) should the child die before his return, theedptace and circumstances of death and place
of interment.

Chapter Ill. Journalists

Art 79. Measures or protection for journalists

1. Journalists engaged in dangerous professiorsdionis in areas of armed conflict shall be
considered as civilians within the meaning of Ais0, paragraph 1.

2. They shall be protected as such under the Cdionsnand this Protocol, provided that
they take no action adversely affecting their #as civilians, and without prejudice to the
right of war correspondents accredited to the arfioedes to the status provided for in
Article 4 (A) (4) of the Third Convention.

3. They may obtain an identity card similar to thedel in Annex Il of this Protocol. This
card, which shall be issued by the government ef $tate of which the Journalist is a
national or in whose territory he resides or in abhthe news medium employing him is
located, shall attest to his status as a journalist

Part V. Execution of the Conventions and of itstécols

Section I. General Provisions

Art 80. Measures for execution

1. The High Contracting Parties and the Partiethéoconflict shall without delay take all
necessary measures for the execution of their atiohigs under the Conventions and this
Protocol.

2. The High Contracting Parties and the Partiegsh® conflict shall give orders and
instructions to ensure observance of the Convesiteord this Protocol, and shall supervise
their execution.

Art 81. Activities of the Red Cross and other lamitarian organizations

1. The Parties to the conflict shall grant to theetnational Committee of the Red Cross all
facilities, within their power so as to enable at ¢arry out the humanitarian functions
assigned to it by the Conventions and this Protanobrder to ensure protection and
assistance to the victims of conflicts; the Intéioreal Committee of the Red Cross may also
carry out any other humanitarian activities in favof these victims, subject to the consent
of the Parties to the conflict concerned.

2. The Parties to the conflict shall grant to theispective Red Cross (Red Crescent, Red
Lion and Sun) organizations the facilities necesdar carrying out their humanitarian
activities in favour of the victims of the conflidn accordance with the provisions of the
Conventions and this Protocol and the fundamemiatiples of the Red Cross as formulated
by the International Conferences of the Red Cross.

3. The High Contracting Parties and the Partiesht conflict shall facilitate in every
possible way the assistance which Red Cross (Reskcé€nt, Red Lion and Sun)
organizations and the League of Red Cross Sociektand to the victims of conflicts in
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accordance with the provisions of the Conventiomsl dhis Protocol and with the
fundamental principles of the red Cross as fornewalddy the International Conferences of the
Red Cross.

4. The High Contracting Parties and the Partigbéoconflict shall, as far as possible, make
facilities similar to those mentioned in paragragrend 3 available to the other humanitarian
organizations referred to in the Conventions amsl Bnotocol which are duly authorized by
the respective Parties to the conflict and whiclfquen their humanitarian activities in
accordance with the provisions of the Conventiorgtais Protocol.

Art 82. Legal advisers in armed forces

The High Contracting Parties at all times, and Riagties to the conflict in time of armed
conflict, shall ensure that legal advisers are laksl@, when necessary, to advise military
commanders at the appropriate level on the appicaf the Conventions and this Protocol
and on the appropriate instruction to be giverh&darmed forces on this subject.

Art 83. Dissemination

1. The High Contracting Parties undertake, in toh@eace as in time of armed conflict, to
disseminate the Conventions and this Protocol aelwias possible in their respective
countries and, in particular, to include the stdubgreof in their programmes of military
instruction and to encourage the study thereof H®y divilian population, so that those
instruments may become known to the armed forcédathe civilian population.

2. Any military or civilian authorities who, in tienof armed conflict, assume responsibilities
in respect of the application of the Conventiond #rns Protocol shall be fully acquainted
with the text thereof.

Art 84. Rules of application

The High Contracting Parties shall communicaterte another, as soon as possible, through
the depositary and, as appropriate, through thee&ing Powers, their official translations
of this Protocol, as well as the laws and reguietiovhich they may adopt to ensure its
application.

Section Il. Repression of Breaches of the Convastand of this Protocol

Article 85 - Repression of breaches of this Prottoco

1. The provisions of the Conventions relating te tlepression of breaches and grave
breaches, supplemented by this Section, shall appilge repression of breaches and grave
breaches of this Protocol.

2. Acts described as grave breaches in the Comrenéire grave breaches of this Protocol if
committed against persons in the power of an adveesty protected by Articles 44, 45 and
73 of this Protocol, or against the wounded, sio#t shipwrecked of the adverse Party who
are protected by this Protocol, or against thosdicagor religious personnel, medical units
or medical transports which are under the contfahe adverse Party and are protected by
this Protocol.

3. In addition to the grave breaches defined inchetl1, the following acts shall be regarded
as grave breaches of this Protocol, when committédlly, in violation of the relevant
provisions of this Protocol, and causing deatheoiosis injury to body or health:

(a) making the civilian population or individualiians the object of attack;

(b) launching an indiscriminate attack affecting tvilian population or civilian objects in
the knowledge that such attack will cause excedes&of life, injury to civilians or damage
to civilian objects, as defined in Article 57, pairaph 2 (a)(iii);
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(c) launching an attack against works or instailai containing dangerous forces in the
knowledge that such attack will cause excessive tddife, injury to civilians or damage to
civilian objects, as defined in Article 57, parggne2 (a)(iii);

(d) making non-defended localities and demilitagizenes the object of attack;

(e) making a person the object of attack in thekadge that he is hors de combat;

(f) the perfidious use, in violation of Article 3@f the distinctive emblem of the red cross,
red crescent or red lion and sun or of other ptatesigns recognized by the Conventions or
this Protocol.

4. In addition to the grave breaches defined in pheceding paragraphs and in the
Conventions, the following shall be regarded asverhreaches of this Protocol, when
committed wilfully and in violation of the Conveatis or the Protocol:

(a) the transfer by the occupying Power of partat®fown civilian population into the
territory it occupies, or the deportation or tramsdf all or parts of the population of the
occupied territory within or outside this territpriyn violation of Article 49 of the Fourth
Convention;

(b) unjustifiable delay in the repatriation of mmers of war or civilians;

(c) practices of apartheid and other inhuman amyleding practices involving outrages upon
personal dignity, based on racial discrimination;

(d) making the clearly-recognized historic monursentorks of art or places of worship
which constitute the cultural or spiritual heritagfepeoples and to which special protection
has been given by special arrangement, for examplbin the framework of a competent
international organization, the object of attackusing as a result extensive destruction
thereof, where there is no evidence of the violatity the adverse Party of Article 53,
subparagraph (b), and when such historic monumenaidks of art and places of worship are
not located in the immediate proximity of militaopjectives;

(e) depriving a person protected by the Conventmnseferred to in paragraph 2 of this
Article of the rights of fair and regular trial.

5. Without prejudice to the application of the Centions and of this Protocol, grave
breaches of these instruments shall be regardedrasrimes.

Art 86. Failure to act

1. The High Contracting Parties and the Partiethéoconflict shall repress grave breaches,
and take measures necessary to suppress all otreshles, of the Conventions or of this
Protocol which result from a failure to act wherdana duty to do so.

2. The fact that a breach of the Conventions othi$ Protocol was committed by a
subordinate does not absolve his superiors fronalp@ndisciplinary responsibility, as the
case may be, if they knew, or had information wisbbuld have enabled them to conclude
in the circumstances at the time, that he was cdtimgiior was going to commit such a
breach and if they did not take all feasible measuwvithin their power to prevent or repress
the breach.

Art 87. Duty of commanders

1. The High Contracting Parties and the Partiesgh® conflict shall require military
commanders, with respect to members of the armex@s$ounder their command and other
persons under their control, to prevent and, whereessary, to suppress and to report to
competent authorities breaches of the Conventindéthis Protocol.
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2. In order to prevent and suppress breaches, Buftracting Parties and Parties to the
conflict shall require that, commensurate with thieivel of responsibility, commanders
ensure that members of the armed forces underdbeimand are aware of their obligations
under the Conventions and this Protocol.

3. The High Contracting Parties and Parties tacthdlict shall require any commander who
is aware that subordinates or other persons undecdmtrol are going to commit or have
committed a breach of the Conventions or of thistdtol, to initiate such steps as are
necessary to prevent such violations of the Comwestor this Protocol, and, where
appropriate, to initiate disciplinary or penal agtagainst violators thereof.

Art 88. Mutual assistance in criminal matters

1. The High Contracting Parties shall afford onethar the greatest measure of assistance in
connexion with criminal proceedings brought in expof grave breaches of the Conventions
or of this Protocol.

2. Subject to the rights and obligations estabtisirethe Conventions and in Article 85,
paragraph 1 of this Protocol, and when circumstampermit, the High Contracting Parties
shall co-operate in the matter of extradition. Tkhwgll give due consideration to the request
of the State in whose territory the alleged offehas occurred.

3. The law of the High Contracting Party requesteall apply in all cases. The provisions of
the preceding paragraphs shall not, however, aftbet obligations arising from the
provisions of any other treaty of a bilateral orltitateral nature which governs or will
govern the whole or part of the subject of mutsalistance in criminal matters.

Art 89. Co-operation

In situations of serious violations of the Convens or of this Protocol, the High
Contracting Parties undertake to act jointly orividually, in co-operation with the United
Nations and in conformity with the United Nationkatter.

Art 90. International Fact-Finding Commission

1. (a) An International Fact-Finding Commission réieafter referred to as “the
Commission”) consisting of 15 members of high moséhnding and acknowledged
impartiality shall be established;

(b) When not less than 20 High Contracting Pattigge agreed to accept the competence of
the Commission pursuant to paragraph 2, the depgsshall then, and at intervals of five
years thereafter, convene a meeting of represeesatif those High Contracting Parties for
the purpose of electing the members of the Comaomsgit the meeting, the representatives
shall elect the members of the Commission by sdzatdt from a list of persons to which
each of those High Contracting Parties may nomioagperson;

(c) The members of the Commission shall serve @ir thersonal capacity and shall hold
office until the election of new members at theugmg meeting;

(d) At the election, the High Contracting Partibalsensure that the persons to be elected to
the Commission individually possess the qualifmasi required and that, in the Commission
as a whole, equitable geographical representagiassured;

(e) In the case of a casual vacancy, the Commisteli shall fill the vacancy, having due
regard to the provisions of the preceding subparts;

(H The depositary shall make available to the Cassion the necessary administrative
facilities for the performance of its functions.
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2. (&) The High Contracting Parties may at the tohsigning, ratifying or acceding to the
Protocol, or at any other subsequent time, dethakthey recognize ipso facto and without
special agreement, in relation to any other Higmt@wting Party accepting the same
obligation, the competence of the Commission taiirgginto allegations by such other Party,
as authorized by this Article;

(b) The declarations referred to above shall beosiggd with the depositary, which shall
transmit copies thereof to the High Contractingiay

(c) The Commission shall be competent to:

() inquire into any facts alleged to be a graveach as defined in the Conventions and this
Protocol or other serious violation of the Convens or of this Protocol,

(i) facilitate, through its good offices, the resition of an attitude of respect for the
Conventions and this Protocol;

(d) In other situations, the Commission shall tug#& an inquiry at the request of a Party to
the conflict only with the consent of the othertl?ar Parties concerned;

(e) Subject to the foregoing provisions or thisggmaph, the provisions of Article 52 of the
First Convention, Article 53 of the Second ConventiArticle 132 or the Third Convention
and Article 149 of the Fourth Convention shall coué to apply to any alleged violation of
the Conventions and shall extend to any allegeldtam of this Protocol.

3. (a) Unless otherwise agreed by the Parties coedeall inquiries shall be undertaken by a
Chamber consisting of seven members appointedlas/fo

() five members of the Commission, not natior@lsny Party to the conflict, appointed by
the President of the Commission on the basis otagje representation of the geographical
areas, after consultation with the Parties to thdlict;

(i) two ad hoc members, not nationals of any P&tyhe conflict, one to be appointed by
each side;

(b) Upon receipt of the request for an inquiry, Bresident of the Commission shall specify
an appropriate time-limit for setting up a Chambérany ad hoc member has not been
appointed within the time-limit, the President $haimediately appoint such additional
member or members of the Commission as may be smget® complete the membership of
the Chamber.

4. (a) The Chamber set up under paragraph 3 tortak@ean inquiry shall invite the Parties
to the conflict to assist it and to present evidenthe Chamber may also seek such other
evidence as it deems appropriate and may carrgrourtvestigation of the situation in loco;
(b) All evidence shall be fully disclosed to thetigs, which shall have the right to comment
on it to the Commission;

(c) Each Party shall have the right to challengehsavidence.

5. (&) The Commission shall submit to the Partieg@ort on the findings of fact of the
Chamber, with such recommendations as it may degmopriate;

(b) If the Chamber is unable to secure sufficientlence for factual and impartial findings,
the Commission shall state the reasons for thailiha

(c) The Commission shall not report its findingdbliely, unless all the Parties to the conflict
have requested the Commission to do so.

6. The Commission shall establish its own rulesluiting rules for the presidency or the
Commission and the presidency of the Chamber. Thdes shall ensure that the functions
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of the President of the Commission are exercisedllaimes and that, in the case of an
inquiry, they are exercised by a person who isanmditional of a Party to the conflict.

7. The administrative expenses of the Commissiail §fi® met by contributions from the
High Contracting Parties which made declarationdeurparagraph 2, and by voluntary
contributions. The Party or Parties to the confteguesting an inquiry shall advance the
necessary funds for expenses incurred by a Chaamgeshall be reimbursed by the Party or
Parties against which the allegations are madedextent of 50 per cent of the costs of the
Chamber. Where there are counter-allegations béfmreéChamber each side shall advance
50 per cent of the necessary funds.

Art 91. Responsibility

A Party to the conflict which violates the provisgof the Conventions or of this Protocol
shall, if the case demands, be liable to pay cosggem. It shall be responsible for all acts
committed by persons forming part of its armed ésrc

Part IV. Final Resolutions

Art 92. Signature

This Protocol shall be open for signature by thei€ato the Conventions six months after
the signing of the Final Act and will remain opem & period or twelve months.

Art 93. Ratification

This Protocol shall be ratified as soon as possibie instruments of ratification shall be
deposited with the Swiss Federal Council, depositathe Conventions.

Art 94. Accession

This Protocol shall be open for accession by anyyRa the Conventions which has not
signed it. The instruments of accession shall Ip@siéed with the depositary.

Art 95.- Entry into force

1. This Protocol shall enter into force six mongiter two instruments of ratification or
accession have been deposited.

2. For each Party to the Conventions thereaftdyira or acceding to this Protocol, it shall
enter into force six months after the deposit bghsBarty of its instrument of ratification or
accession.

Art 96. Treaty relations upon entry into force listProtocol

1. When the Parties to the Conventions are alstieBdo this Protocol, the Conventions shall
apply as supplemented by this Protocol.

2. When one of the Parties to the conflict is notirid by this Protocol, the Parties to the
Protocol shall remain bound by it in their mutugbtions. They shall furthermore be bound
by this Protocol in relation to each of the Partidsich are not bound by it, if the latter
accepts and applies the provisions thereof.

3. The authority representing a people engagedsigaiHigh Contracting Party in an armed
conflict of the type referred to in Article 1, pgraph 4, may undertake to apply the
Conventions and this Protocol in relation to thaftict by means of a unilateral declaration
addressed to the depositary. Such declaration, sipalh its receipt by the depositary, have in
relation to that conflict the following effects:

(a) the Conventions and this Protocol are brougtat force for the said authority as a Party
to the conflict with immediate effect;

(b) the said authority assumes the same rightsodatigations as those which have been
assumed by a High Contracting Party to the Congasatand this Protocol; and
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(c) the Conventions and this Protocol are equatiging upon all Parties to the conflict.

Art 97. Amendment

1. Any High Contracting Party may propose amendmémtthis Protocol. The text of any
proposed amendment shall be communicated to thesdepy, which shall decide, after
consultation with all the High Contracting Partsesd the International Committee of the Red
Cross, whether a conference should be convenesh&ider the proposed amendment.

2. The depositary shall invite to that conferenit¢he High Contracting Parties as well as
the Parties to the Conventions, whether or not #reysignatories or this Protocol.

Art 98. Revision of Annex |

1. Not later than four years after the entry intocé of this Protocol and thereafter at
intervals of not less than four years, the Inteamati Committee of the Red Cross shall
consult the High Contracting Parties concerning éxnhto this Protocol and, if it considers
it necessary, may propose a meeting of techniga¢ntx to review Annex | and to propose
such amendments to it as may appear to be desirdbless, within six months of the
communication of a proposal for such a meetindiéoHigh Contracting Parties, one third of
them object, the International Committee of the R&mss shall convene the meeting,
inviting also observers of appropriate internatloor@anizations. Such a meeting shall also
be convened by the International Committee of tlkd Rross at any time at the request of
one third of the High Contracting Parties.

2. The depositary shall convene a conference oHibgk Contracting Parties and the Parties
to the Conventions to consider amendments proplgdlde meeting of technical experts if,
after that meeting, the International Committeetref Red Cross or one third of the High
Contracting Parties so request.

3. Amendments to Annex | may be adopted at sudné&mence by a two-thirds majority of
the High Contracting Parties present and voting.

4. The depositary shall communicate any amendmeradepted to the High Contracting
Parties and to the Parties to the Conventions. arhendment shall be considered to have
been accepted at the end of a period of one yéar iahas been so communicated, unless
within that period a declaration of non-acceptasicdie amendment has been communicated
to the depositary by not less than one third ofHigh Contracting Parties.

5. An amendment considered to have been acceptadcordance with paragraph 4 shall
enter into force three months after its acceptdacall High Contracting Parties other than
those which have made a declaration of non-acceptamaccordance with that paragraph.
Any Party making such a declaration may at any twitdraw it and the amendment shall
then enter into force for that Party three monktiesdafter.

6. The depositary shall notify the High ContractPayties and the Parties to the Conventions
of the entry into force of any amendment, of theiBstbound thereby, of the date of its entry
into force in relation to each Party, of declamasaf non-acceptance made in accordance
with paragraph 4, and of withdrawals of such detians.

Article 99 - Denunciation

1. In case a High Contracting Party should denouhisProtocol, the denunciation shall
only take effect one year after receipt of therunsent of denunciation. If, however, on the
expiry of that year the denouncing Party is engagedne of the situations referred to in
Article |, the denunciation shall not take effeafdre the end of the armed conflict or
occupation and not, in any case, before operatcmmected with the final release,
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repatriation or re-establishment of the personsepted by the Convention or this Protocol
have been terminated.

2. The denunciation shall be notified in writingth@ depositary, which shall transmit it to all
the High Contracting Parties.

3. The denunciation shall have effect only in resjpé the denouncing Party.

4. Any denunciation under paragraph 1 shall natcafthe obligations already incurred, by
reason of the armed conflict, under this Protogositoch denouncing Party in respect of any
act committed before this denunciation becomesfe

Article 100 - Notifications

The depositary shall inform the High Contractingtiéa as well as the Parties to the
Conventions, whether or not they are signatorighisfProtocol, of:

(a) signatures affixed to this Protocol and theodépof instruments of ratification and
accession under Articles 93 and 94;

(b) the date of entry into force of this Protocoder Article 95;

(c) communications and declarations received uAdgeles 84, 90 and 97;

(d) declarations received under Article 96, parphra, which shall be communicated by the
guickest methods; and

(e) denunciations under Article 99.

Art 101. Registration

1. After its entry into force, this Protocol shélé transmitted by the depositary to the
Secretariat of the United Nations for registratsom publication, in accordance with Article
102 of the Charter of the United Nations.

2. The depositary shall also inform the Secretaiahe United Nations of all ratifications,
accessions and denunciations received by it wiheaet to this Protocol.

Art 102. Authentic texts

The original of this Protocol, of which the Arabic, Chinese, English, French, Russian
and Spanish texts are equally authentic, shall beegosited with the depositary, which
shall transmit certified true copies thereof to all the Parties to the Conventions.
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ANEXO G - Protocol Additional to the Geneva Converibns of 12 August 1949, and
relating to the Protection of Victims of Non-International Armed Conflicts (Protocol I1),
8 June 1977

Preamble

The High Contracting Parties, Recalling that thenhnitarian principles enshrined in Article
3 common to the Geneva Conventions of 12 Augus®1@énstitute the foundation of
respect for the human person in cases of armedictamdt of an international character,
Recalling furthermore that international instrunsenglating to human rights offer a basic
protection to the human person,

Emphasizing the need to ensure a better protefdgrahe victims of those armed conflicts,
Recalling that, in cases not covered by the lafoioe, the human person remains under the
protection of the principles of humanity and thetalies of the public conscience,

Have agreed on the following:

Part I. Scope of this Protocol

Art 1. Material field of application

1. This Protocol, which develops and supplementticler 3 common to the Geneva
Conventions of 12 August 1949 without modifying @sisting conditions or application,
shall apply to all armed conflicts which are notveed by Article 1 of the Protocol
Additional to the Geneva Conventions of 12 Augu34d, and relating to the Protection of
Victims of International Armed Conflicts (Protoddland which take place in the territory of
a High Contracting Party between its armed forced dissident armed forces or other
organized armed groups which, under responsiblentm, exercise such control over a
part of its territory as to enable them to carry sustained and concerted military operations
and to implement this Protocol.

2. This Protocol shall not apply to situations wffernal disturbances and tensions, such as
riots, isolated and sporadic acts of violence atigroacts of a similar nature, as not being
armed conflicts.

Art 2. Personal field of application

1. This Protocol shall be applied without any adeeatistinction founded on race, colour, sex,
language, religion or belief, political or otherimipn, national or social origin, wealth, birth
or other status, or on any other similar criterfeeréinafter referred to as “adverse
distinction”) to all persons affected by an armedftict as defined in Article 1.

2. At the end of the armed conflict, all the pessarno have been deprived of their liberty or
whose liberty has been restricted for reasonsewlad such conflict, as well as those
deprived of their liberty or whose liberty is rested after the conflict for the same reasons,
shall enjoy the protection of Articles 5 and 6 Lttie end of such deprivation or restriction
of liberty.

Art 3. Non-intervention

1. Nothing in this Protocol shall be invoked foethurpose of affecting the sovereignty of a
State or the responsibility of the government, Bylegjitimate means, to maintain or re-
establish law and order in the State or to deféedntational unity and territorial integrity of
the State.
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2. Nothing in this Protocol shall be invoked asuatification for intervening, directly or
indirectly, for any reason whatever, in the armedflict or in the internal or external affairs
of the High Contracting Party in the territory ofileh that conflict occurs.

Part Il. Humane Treatment

Art 4 Fundamental guarantees

1. All persons who do not take a direct part or vilawe ceased to take part in hostilities,
whether or not their liberty has been restricted,emtitled to respect for their person, honour
and convictions and religious practices. They simadlll circumstances be treated humanely,
without any adverse distinction. It is prohibitedarder that there shall be no survivors.

2. Without prejudice to the generality of the favet, the following acts against the persons
referred to in paragraph | are and shall remairipited at any time and in any place
whatsoever:

(a) violence to the life, health and physical orntaé well-being of persons, in particular
murder as well as cruel treatment such as tortomagjlation or any form of corporal
punishment;

(b) collective punishments;

(c) taking of hostages;

(d) acts of terrorism;

(e) outrages upon personal dignity, in particulamhbiating and degrading treatment, rape,
enforced prostitution and any form or indecent asa

(f) slavery and the slave trade in all their forms;

(9) pillage;

(h) threats to commit any or the foregoing acts.

3. Children shall be provided with the care andthey require, and in particular:

(a) they shall receive an education, includinggielis and moral education, in keeping with
the wishes of their parents, or in the absenceadrgs, of those responsible for their care;
(b) all appropriate steps shall be taken to fat#@itthe reunion of families temporarily
separated,;

(c) children who have not attained the age of diftgsears shall neither be recruited in the
armed forces or groups nor allowed to take pakiostilities;

(d) the special protection provided by this Artittechildren who have not attained the age
of fifteen years shall remain applicable to therthdy take a direct part in hostilities despite
the provisions of subparagraph (c) and are captured

(e) measures shall be taken, if necessary, and eveerpossible with the consent of their
parents or persons who by law or custom are priynegsponsible for their care, to remove
children temporarily from the area in which hosgl are taking place to a safer area within
the country and ensure that they are accompanigrtispns responsible for their safety and
well-being.

Art 5. Persons whose liberty has been restricted

1. In addition to the provisions of Article 4 thallbwing provisions shall be respected as a
minimum with regard to persons deprived of thdbelty for reasons related to the armed
conflict, whether they are interned or detained;

(a) the wounded and the sick shall be treateddéordance with Article 7;

(b) the persons referred to in this paragraph shalthe same extent as the local civilian
population, be provided with food and drinking waded be afforded safeguards as regards
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health and hygiene and protection against the rggotithe climate and the dangers of the
armed conflict;

(c) they shall be allowed to receive individualcotlective relief;

(d) they shall be allowed to practise their religiand, if requested and appropriate, to
receive spiritual assistance from persons, suchaglains, performing religious functions;
(e) they shall, if made to work, have the bendfitvorking conditions and safeguards similar
to those enjoyed by the local civilian population.

2. Those who are responsible for the internmerdetention of the persons referred to in
paragraph 1 shall also, within the limits of thempabilities, respect the following provisions
relating to such persons:

(a) except when men and women of a family are accodated together, women shall be
held in quarters separated from those of men aalll s under the immediate supervision of
women;

(b) they shall be allowed to send and receiveret@ad cards, the number of which may be
limited by competent authority if it deems necegsar

(c) places of internment and detention shall noldoated close to the combat zone. The
persons referred to in paragraph 1 shall be evadwalhen the places where they are interned
or detained become particularly exposed to dangsing out of the armed conflict, if their
evacuation can be carried out under adequate comslivf safety;

(d) they shall have the benefit of medical exanames;

(e) their physical or mental health and integritglsnot be endangered by any unjustified act
or omission. Accordingly, it is prohibited to sutjehe persons described in this Article to
any medical procedure which is not indicated bydtate of health of the person concerned,
and which is not consistent with the generally pte@ medical standards applied to free
persons under similar medical circumstances.

3. Persons who are not covered by paragraph 1 bosevliberty has been restricted in any
way whatsoever for reasons related to the armedlicdoshall be treated humanely in
accordance with Article 4 and with paragraphs 1(@)and (d), and 2 (b) of this Article.

4. If it is decided to release persons deprivetheir liberty, necessary measures to ensure
their safety shall be taken by those so deciding.

Art 6. Penal prosecutions

1. This Article applies to the prosecution and ghment of criminal offences related to the
armed conflict.

2. No sentence shall be passed and no penaltyshatkecuted on a person found guilty of
an offence except pursuant to a conviction pronednicy a court offering the essential
guarantees of independence and impartiality.

In particular:

(a) the procedure shall provide for an accusecetmtormed without delay of the particulars
of the offence alleged against him and shall aftbelaccused before and during his trial all
necessary rights and means of defence;

(b) no one shall be convicted of an offence exceptthe basis of individual penal
responsibility;

(c) no one shall be held guilty of any criminalesf€e on account of any act or omission
which did not constitute a criminal offence, undee law, at the time when it was
committed; nor shall a heavier penalty be impo$eaah that which was applicable at the time
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when the criminal offence was committed; if, aftee commission of the offence, provision
is made by law for the imposition of a lighter piyathe offender shall benefit thereby;

(d) anyone charged with an offence is presumedcemiountil proved guilty according to
law;

(e) anyone charged with an offence shall haveitie to be tried in his presence;

() no one shall be compelled to testify againstself or to confess guilt.

3. A convicted person shall be advised on convictib his judicial and other remedies and
of the time-limits within which they may be exewmis

4. The death penalty shall not be pronounced osopsrwho were under the age of eighteen
years at the time of the offence and shall notdyded out on pregnant women or mothers of
young children.

5. At the end of hostilities, the authorities inwsr shall endeavour to grant the broadest
possible amnesty to persons who have participatétoki armed conflict, or those deprived of
their liberty for reasons related to the armed lcimfvhether they are interned or detained.
Part Ill. Wounded, Sick and Shipwrecked

Art 7. Protection and care

1. All the wounded, sick and shipwrecked, whethenat they have taken part in the armed
conflict, shall be respected and protected.

2. In all circumstances they shall be treated hwatyaand shall receive to the fullest extent
practicable and with the least possible delayntleelical care and attention required by their
condition. There shall be no distinction among thisunded on any grounds other than
medical ones.

Art 8. Search

Whenever circumstances permit and particularlyr afteengagement, all possible measures
shall be taken, without delay, to search for anltecbthe wounded, sick and shipwrecked, to
protect them against pillage and ill-treatmentengure their adequate care, and to search for
the dead, prevent their being despoiled, and dicaispose of them.

Art 9. Protection of medical and religious persdnne

1. Medical and religious personnel shall be resggbeind protected and shall be granted all
available help for the performance of their dutiEsey shall not be compelled to carry out
tasks which are not compatible with their humaratamission.

2. In the performance of their duties medical pengb may not be required to give priority
to any person except on medical grounds.

Art 10. General protection of medical duties

1. Under no circumstances shall any person be pedisor having carried out medical
activities compatible with medical ethics, regasglef the person benefiting therefrom.

2. Persons engaged in medical activities shalhaeilbe compelled to perform acts or to carry
out work contrary to, nor be compelled to refraionf acts required by, the rules of medical
ethics or other rules designed for the benefihefwounded and sick, or this Protocol.

3. The professional obligations of persons engagedmedical activities regarding
information which they may acquire concerning trmunded and sick under their care shall,
subject to national law, be respected.

4. Subject to national law, no person engaged idicaé activities may be penalized in any
way for refusing or failing to give information coerning the wounded and sick who are, or
who have been, under his care.
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Art 11. Protection of medical units and transports

1. Medical units and transports shall be respeatetprotected at all times and shall not be
the object of attack.

2. The protection to which medical units and tramtspare entitled shall not cease unless
they are used to commit hostile acts, outside themanitarian function. Protection may,
however, cease only after a warning has been gisetting, whenever appropriate, a
reasonable time-limit, and after such warning lemsained unheeded.

Art 12. The distinctive emblem

Under the direction of the competent authority @ned, the distinctive emblem of the red
cross, red crescent or red lion and sun on a vgndend shall be displayed by medical and
religious personnel and medical units, and on na¢dransports. It shall be respected in all
circumstances. It shall not be used improperly.

Part IV. Civilian Population

Art 13. Protection of the civilian population

1. The civilian population and individual civiliarshall enjoy general protection against the
dangers arising from military operations. To giViee to this protection, the following rules
shall be observed in all circumstances.

2. The civilian population as such, as well asvimtlial civilians, shall not be the object of
attack. Acts or threats of violence the primarygose of which is to spread terror among the
civilian population are prohibited.

3. Civilians shall enjoy the protection afforded thys part, unless and for such time as they
take a direct part in hostilities.

Art 14. Protection of objects indispensable & shrvival of the civilian population
Starvation of civilians as a method of combat ishisited. It is therefore prohibited to attack,
destroy, remove or render useless for that purpagects indispensable to the survival of
the civilian population such as food-stuffs, agitieral areas for the production of food-stuffs,
crops, livestock, drinking water installations agbplies and irrigation works.

Art 15. Protection of works and installations @ning dangerous forces

Works or installations containing dangerous forceamely dams, dykes and nuclear
electrical generating stations, shall not be madeobject of attack, even where these objects
are military objectives, if such attack may caube telease of dangerous forces and
consequent severe losses among the civilian populat

Art 16. Protection of cultural objects and of plscé worship

Without prejudice to the provisions of the Haguen@mtion for the Protection of Cultural
Property in the Event of Armed Conflict of 14 Ma95H, it is prohibited to commit any acts
of hostility directed against historic monumentyrks of art or places of worship which
constitute the cultural or spiritual heritage ofopkes, and to use them in support of the
military effort.

Art 17. Prohibition of forced movement of civilians

1. The displacement of the civilian population that be ordered for reasons related to the
conflict unless the security of the civilians invetl or imperative military reasons so demand.
Should such displacements have to be carried dupoasible measures shall be taken in
order that the civilian population may be receivedler satisfactory conditions of shelter,
hygiene, health, safety and nutrition.
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2. Civilians shall not be compelled to leave tlwaim territory for reasons connected with the
conflict.

Art 18. Relief societies and relief actions

1. Relief societies located in the territory of tHgh Contracting Party, such as Red Cross
(Red Crescent, Red Lion and Sun) organizations offay their services for the performance
of their traditional functions in relation to théctims of the armed conflict. The civilian
population may, even on its own initiative, offerdollect and care for the wounded, sick and
shipwrecked.

2. If the civilian population is suffering unduertiship owing to a lack of the supplies
essential for its survival, such as food-stuffs anedical supplies, relief actions for the
civilian population which are of an exclusively hanitarian and impartial nature and which
are conducted without any adverse distinction dbalundertaken subject to the consent of
the High Contracting Party concerned.

Part V. Final Provisions

Art 19. Dissemination

This Protocol shall be disseminated as widely asibte.

Art 20. Signature

This Protocol shall be open for signature by thei€®ato the Conventions six months after
the signing of the Final Act and will remain opem & period of twelve months.

Art 21. Ratification

This Protocol shall be ratified as soon as possibhie instruments of ratification shall be
deposited with the Swiss Federal Council, depositathe Conventions.

Art 22. Accession

This Protocol shall be open for accession by anyyRa the Conventions which has not
signed it. The instruments of accession shall Ip@siéed with the depositary.

Art 23. Entry into force

1. This Protocol shall enter into force six montfter two instruments of ratification or
accession have been deposited.

2. For each Party to the Conventions thereaftdyira or acceding to this Protocol, it shall
enter into force six months after the deposit bghsBarty of its instrument of ratification or
accession.

Art 24. Amendment

1. Any High Contracting Party may propose amendmémtthis Protocol. The text of any
proposed amendment shall be communicated to thesdapy which shall decide, after
consultation with all the High Contracting Partgesl the International Committee of the Red
Cross, whether a conference should be conveneshgider the proposed amendment.

2. The depositary shall invite to that confereniééhe High Contracting Parties as well as
the Parties to the Conventions, whether or not #reysignatories of this Protocol.

Art 25. Denunciation

1. In case a High Contracting Party should denouhisProtocol, the denunciation shall
only take effect six months after receipt of thetinment of denunciation. If, however, on
the expiry of six months, the denouncing Partyngaged in the situation referred to in
Article 1, the denunciation shall not take effeetdre the end of the armed conflict. Persons
who have been deprived of liberty, or whose libéidg been restricted, for reasons related to
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the conflict shall nevertheless continue to berfedim the provisions of this Protocol until
their final release.

2. The denunciation shall be notified in writingth@ depositary, which shall transmit it to all
the High Contracting Parties.

Art 26. Notifications

The depositary shall inform the High Contractingtiéa as well as the Parties to the
Conventions, whether or not they are signatorighisfProtocol, of:

(a) signatures affixed to this Protocol and theodépof instruments of ratification and
accession under Articles 21 and 22;

(b) the date of entry into force of this Protocoter Article 23; and

(c) communications and declarations received uAdgcle 24.

Art 27. Registration

1. After its entry into force, this Protocol sh&lé transmitted by the depositary to the
Secretariat of the United Nations for registrateord publication, in accordance with Article
102 of the Charter of the United Nations.

2. The depositary shall also inform the Secretafahe United Nations of all ratifications,
accessions and denunciations received by it wipeaet to this Protocol.

Art 28. - Authentic texts

The original of this Protocol, of which the ArabiChinese, English, French, Russian and
Spanish texts are equally authentic, shall be degbsvith the depositary, which shall
transmit certified true copies thereof to all theties to the Conventions.



