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RESUMO

Em que pese a complexidade do problema da mor@sidddtial, realidade presente em
guase todos os paises do mundo ocidental, sejai@npentes ao sistema davil law,
sejam ao daommon law, freqlientemente nos deparamos com opinides e siagpde
solucdes simplistas, que se proliferam no ambiknge, profissional e académico. Neste
sentido, parece haver um consenso, revelado enisoursb ideolégico e mitico, de que a
principal causa que corrobora para a morosidadeifiicho Brasil seja o arcaismo do
sistema recursal, que prevé uma infinidade de sesumanejados, segundo a pericia e
astlcia do profissional do direito, para postergarfeitos. Desta sorte, e a partir do
substrato tedrico bilowiano (teoria do processoccaetacdo juridica entre pessoas) e
instrumentalista (teoria do processo como instrumda jurisdicdo), busca-se solucionar o
problema da previsédo legislativa defeituosa (quait@dmuitas espécies recursais) e da
atuacdo supostamente protelatoria das partes pelas@o dos direitos fundamentais do
processo, notadamente a ampla defesa, o contradiégdra isonomia, ampliando os
“poderes” decisionais do magistrado e limitando artipipacdo dos interessados

(legitimados) na construcdo dos provimentos (desi$dto sensu). E o que se pode



observar a partir da analise das reformas e prapa reforma do sistema recursal civel
brasileiro. O presente trabalho propde o0 saneants#ia inversao da logica constitucional
perpassando pela superacdo das teorias processjmisigentes de modo a adequar o
sistema processual a Constituicdo. Este giro €spisdb deve iniciar-se na Academia,

cambiando-se o0 modelo dominador do ensino do dipaita o de promotor da democracia.
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ABSTRACT

THE MYTH OF THE JUDICIAL AGILITY BY THE EXCLUSION O F
THE FUNDAMENTAL RIGHTS OF THE PROCESS: na analysis of the

Brasilian civil pleading system’s reform

The complexity of the problem related to the slogssm the judicial processes, the reality
that is present in almost all the countries of\testern world, be them part of the civil law
or of the common law system, frequently faces diffé opinions and simplistic proposals
for the solution of such matters that proliferate a laic, professional, and academic
contexts. In this sense, it seems that there i®rsensus, revealed in a mythical and
ideological discourse, in which the main cause tt@toborates for a slowness in the
judicial cases in Brazil is the archaic pleadingtegn that anticipates an infinity of pleads,

arranged according to the perspicacity and acuseofethe professional in law to defer the



legal proceedings. Following the same path anddbasehe Bulowian theoretical grounds
(the theory of the process as a juridical relatigmbetween people), there is an attempt to
solve the problem of the defective legislative B®n (the one that accepts a wide range
of pleads) and, moreover, of the supposedly tactipra of the parts by the exclusion of the
fundamental rights of the process, these meandbquate defense, the contradictory and
the isonomy, enlarging the decisive “powers” of theagistrate and limiting the
participation of the interested parts (legitimatesthe construction of the decisions. This is
what can be observed taking for granted the arsabysthe reforms and the proposals for
the reforms of the Brazilian civil pleading systefie formulation and application of the
inversion of the constitutional logic pass by owening the processual theories that are
used nowadays to adapt the processual system tathatitution. The epistemic turn must
start at the Academy, changing the dominator mofi&aching law to the one that focus

on promoting democracy.
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